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Assisting Soldiers in Immigration Matters

Captain Samuel Bettwy*
81st JAG Detachment (International Law)
San Diego, California
United States Army Reserve

Introduction

‘Many attorneys consider immigration law to be the most
complicated area of American jurisprudence, rivaled in its
complexity only by tax law.! This article, which focuses on
the application of immigration law to members of the United
States Armed Forces, should help judge advocates to
disentangle some of the intricacies of the immigration
system.2

Immigration issues typically arise when an alien client®

secks legal assistance in obtaining immigration or
naturalization benefits. By definition, an alien is anyone who
is not a citizen or national of the United States.4
Alternatively, the client might be an alien or a citizen that
wishes to avoid or cure the adverse immigration or
naturalization consequences of a conviction, a punitive
discharge, or some other mischance.5 This article outlines the
naturalizationé benefits that Congress has provided to
members of the United States Armed Forces and describes
naturalization application procedures. It also describes how
federal law affects the natmralization applications of deserters,

*In his civilian practice, the author is the INS Special Assistant United States Attorney, Civil Division, U.S. Attorney"

draft evaders, and draft avoiders. Finally, it discusses the
bases for deportation and exclusion of alien soldiers.

Occasionally, a legal assistance attorney (LAA) may
encounter as a client a naturalized United States citizen who
is concerned about losing his or her citizenship through
expatriation or revocation of citizenship. This article .

describes the grounds for revocation of a naturalized

citizenship and for expatriation. It concludes by outlining the
procedures that apply when a soldier is an “enemy” alien
whose departure from the United States has been restricted
during a period of hostilities.

Scope of Legal Assistance Services

Army Regulation 27-3 expressly authorizes legal assistance
attorneys to assist clients in naturalization and citizenship
matters.” For example, a legal assistance attorney may help a
client to prepare an application for naturalization as a United

States citizen.? Under some circumstances, an LAA even

may appear in court to represent an active duty soldier® in
lmgauon against an agency of the United States.10

s Office, San Diego, California, and the

Assistant Editor, International Legal Materials. He formerly served as lNS Assocdiate General Counsel, Washington, DC 1988-89' and as INS Trial Attorney, San

Francisco, California, 1987-88.

' The author extends pama:lar appreciation to Amy Guastafierro, Emestine Ixshe.hum Mack, and Maria Wolfinger for their valuable contributions to this article.
1Cmro-O’Rym v. Inmgnnm & Naturalization Serv., 821 F.2d 1415, 1419 (%th Cir. ). modified, 847 F.2d 1307 (9th Cir. 1987) (describing xmnugnnon law ss

“second only to the Internal Revenue Code in compls
Namralization Serv., 863 F.2d 1458, 1462-63 (9th Cir. 1988).

2Numerous sccondary sources

cxny") (quoting E. Hull, Without Justice for All 107 (1985)); accord Ramon-Sepulveda v. Im:mgnuon &

explain immigration and naturalization law as it applies to alicns and to United States citizens. For example, the author in his own

practice and in researching this article has referred frequently to Gordon & Mailman, Immigration Law and Procedure (1990).
3Throughout this article, the term “client” refers to a legal assistance client who is a soldier, unless otherwise specified.

4The community of United States citizens is comprised of four groups: (1) Fourteenth Amendment citizens; (2) citizens by scquisition; (3) citizens by derivation;
and (4) naturalized citizens. Among “lcgal” aliens, the main groups are lawful permanent residents, lawful temporary residents, conditional residents, and
nonimmigrants. Any alien can become d or excludable and, therefore, subject to expulsion or exclusion from the United States. United States citizens,
however, may not be deported or excluded from the United States. See Gordon & Mailman, supra note 2, § 1.03.

SClients of Trial Defense &.:vice attomeys may be concemed sbout the immigration consequences of court-martial convictions for particular crimes or of other
than honorable or punitive dischargcs. A trial defense counsel must know whether a given conviction or discharge could result in adverse immigration .
consequences if he or she is to negotiate effecuvely with the trial counsel.

6 A naturalized citizen is a person who acquired citizenship by the stattory application prmtsknawnasnmmhmon. See infra notes 1291 and accampanying text.
7Ammy Reg. 27-3, Legal Services—Legal Assistance, para. 2-5 (10 Mar. 1989) [hereinafter AR 27-3].
$1d., para. 2-52(10).

9AR 27-3, pana. 2-9b(l ¥b) ("[c]oun appearances are gcncnl]y limited to the re;
("[r]cpresmtaum in civilian courts is available only w0 .
would entail & substantial financial hardship ... ").

10/d., paras. 2-9, 2-10. Court appearances by LAAs, however, are subject to limitations set forth at AR 27- 3, paragraph 2-95(1), which states, inter alia:
(d) Active Army LAAs generally will not represent individuals who seek to bring court action against the United States or a U.S. agency
or official. Should the circumstances of a particular case indicate that representation by an LAA against the United States may be

appropriate, the [ltaff judge advocate] or supervising momey must obtain prior approval from [The Judge Advocate General] for such
representation . .

ve N

{f) Court tepresenuum services wiIl be limited to civil mnnerl LAA: will not represent chenu in criminal matters (whether felony or
misdemeanor) in court

resentation of quahfxcd active duty clients™); cf. id., para. 2-9b(l)(a)
. clients [otherwise] eligible for legal assistance services . . . for whom hiring uvilmn mpresamuon
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Nevertheless, because immigration law is so highly -

specialized, Army attorneys at times may have to consider

referring prospective legal assistance clients to private |

attorneys.!!

Naturalization to Citizenship

Alien clxents often seek help from legal assistance
attorneys ‘in- preparmg naturalization applications.

obtain United States citizenship. As described below,
Congress has enacted legislation that provides special
naturalization benefits to individuals that have served in the
United States Armed Forces.!12

A?iéus With Three Years of Honorable Military Service
Federal law extends naturalization benefits to lawful

permanent resident aliens!3 who have served honorably!4 in
the United States Armed Forces15 for three years or longet 16

“Naturalization” is the process by which qualified aliens

U Army Regulnuon 273 lpec:ﬁcally authorizes LAAs to refer clients to other momeys whencver referral is in the best mterest[s] of the clients.” See AR 27-
para. 2-7a. Among the factors that an LAA may consider when deciding whether to refer & client to another attomey is the LAA's “expertise in specific areas o
the law.” [d., para. 2-7a(3). If an LAA chooses not to refer the client to & civilian practitioner, he or she still should ask the client's permission to consult with an
INS attomey or with some other immigration law expert. See generally 8 C.FR. § 100.4(b), (c) (1990) (listing INS offices in the United States and abroad).

Even if an LAA concludes that he or she has the requisite expertise to assist a prospective client with an immigration or naturalization problem, the LAA may
want to consider whether the client’s interests are contrary to the interests of the United States before he or she forms an lnomey-chmt relanonsl.up If the two
interests are opposed, the LAA arguably could commit a felony by representing the client. The federal eriminal code provides, in pertinent part, '

Whoever, being an officer or employee of the United States, . . . otherwise than in the proper discharge of lns official duties .
(1) acts as an agent or attomey for prosecuting any dum against the United States. . . or

(2) acts as agent or attomey before any department, agency, court, court-martial, officer, or any ¢ivil, military, or navnl
, commission in connection with any proceeding, application, request for a ruling or other determination, contract,
controversy, ‘charge, iccusanon arrest, or other pameular matter in whxch the United States is a pany or has l direct and
substantiat interest; . :

« + + [s]hall be subject to the penalues set forth in section 216 of this title.
18 U.S.C.A. § 205 (West Supp. 1991) (emphasis added).

Title 18, U.S.C. § 216 further provides that “[w]hoever engages in . . . conduct constituting [an] offense [under 18 US.C. § ‘2.05] shallbe impmcned for not more
than one year or fined . . . [not more than $50,000).” Id. § 216(a)1); cf. id. § 216(a)2) (lumonnng imprisonment for not more lhan five years and a fine of not
more than $50,000 if the oﬁ'der m]]fully vnolntes 18 U.S. C § 205).

The United States necessarily has a “direct and substantial interest” in vmnally every lrnmxgranon matter. Acootdmgly. an LAA ‘should determme whcther the
prospective client has requested services that the LAA can render “in the proper discharge of [his or her] official duties.” If the services in question fall within the
legitimate scope of legal assistance established by AR 27-3, the federal statute will not I:u the LAA from representing the prospective client.

Legal assistance attomeys should not assume that, because the interests of the client lppear to conflict with the interests of the INS, the interests of the d.mm nnd
the United States necessarily are opposed. The Department of Defense has entered into an interagency lmdemandmg with the Imnngnnm and Naturalization
Service (DOD-INS understanding) under which the INS agrees 1o take no action against aliens as long as they remain on active duty in the United States Armed
Forces. See infra, notes 144-45 and accompanying text. The DOD-INS understanding arguably demonstrates that the United States has an interest in obtaining
terminations orltays of adverse i mmngranon pl’oceedmgs lgamst aliens in Amencan military service. Sce infra, note 144, !

12Fong Tak Shan v. Uml.ed Smcs 359 U.S. 102 (1959); Iung v. Barber, 184 F.2d 491 (9th Cir. 1950),

13Specifically, the alien must establish that he or she “is in the United States pursuant to a lawful admission for permanent fesidence.” 8 CFR. § 328.1 (1990).
Previous law goveming this requirement was contradictory or ambiguous. See Fong Tak Shan, 359 U.S. 102, 104 (1959); Chow v. United States, 327 F.2d 340
(9th Cir. 1964); United States v. Rosner, 249 F.2d 49 (1st Cir. 1957); Werblow v. United States, 134 F.2d 791 (2d Cir. 1943) (fraudulent reentry after valid entry); !
see also In re Lim, 71 F. Supp. 84 (N.D. Cal. 1947); INS Interpretations 329.1(c)(2).

Emy by an alien into the United States as & member of the United States Armed Forces under official orders—when federal law exempts lhe alien from usﬁn
and visa requirements—is not & lawful entry for mtunhzauon purposes. Immlgnuon and Nationality Act § 284 8USCA § 1354 (Welt 1970);
Interpretations 328.1(b)(3). - ‘

14See 32 CF.R pt. 41 (1990) (describing catcgoncs of duchuges). 3see also United Smes exrel. Bany v. Shanghnessy, 152 F. Supp. 881 (S.DN.Y. 1957)

1’Cmgmssrccenﬂyuncnded Imnugmnm and Nammhzaum Act section 329, 8 USC. 51440 @mmblelmdunngdmgnﬂedpamdofhosﬁlmes) (dacxibed
infra, notes 32-58 and accompanying text)), to provide that Filipinos who served honorably during World War Il in the Scouts, the Commonwealth
guerrilla unit can qualify for naturalization benefits. - See Inmigration Act of 1990, Pub. Law No. 101-649, § 405, 104 Stat. 4578, S(B9-
y had recognized only service in the Scouts as service in the United States Armed Forces. See United States v, Sisan, 272F.2d366
(9t.th 1959); In re Roble, 207 F. Supp. 384 (N.D. Cal. 1962); In re Garces, 192 F. Supp. 439 (N.D. Cal 1961); INS Interpretations 328, 1(b)(4)

To qualify for benefits under the 1990 act, the service member must have been bom in the Philippines, must have resided in the es before his or her
military service during the designated period of hostilities, and must apply for naturalization between November 29 1990 and November 30 1992, If q:plymg
from outside the United States, the applicant must mail his or her lpphcanm to the followmg address; )

INS Northem Service Center

Federal Building nnd US. Counhousc B : e
Room B-26 ' T T L T O PR A PR ‘ : '
ICI)CemmmalMallNonh . o s I, e L C e .
Lincoln, NE 68508-1619. . : ‘ v

Arguably, Congress also may havc mtcnded to lpply the dnee-yean-of-honmble-lemce pmmms 1o }'-‘ihpmos that lerved in the orgamnums mentioned
above. Significantly, however, Congress made no effort to amend the federal statute to reflect this intention.

16Immigration and Naturalization Act § 328, 8 US.C.A. § 1439 (West 1970 & Supp.:1991). Without the benefits, an alien gmcrally mun leudc in the United
States for five years before he or she may file a naturalization application. Id. § 316(a), 8 U.S.C.A. § 1427(a).
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Department of Defense regulations require the military
services to make every effort to retain lawful permanent
resident soldiers for at least this three-year period.!1? An
outstanding deportation order or pending deportation
proceedings will not preclude an alien from seeking
naturalization if the alien is @ member of the United States
Armed Forces when he or she applies for naturalization,1®

An alien need not serve during wartime or hostilities to
obtain these benefits,!9 Nor are the benefits limited to aliens
serving on active duty; aliens serving in the Reserves or
National Guard. are also eligible.?? Moreover, an alien’s
military service does not have to be continuous.?! If his or
her service was not continuous, however, the alien must
prove his or her good moral character and his or her

attachment and favorable disposition to the United States and

must prove that he or she has resided in the United States for
at least five years.22 Federal authorities generally will
consider an alien’s military service abroad to constitute

residence and physical presence in the United States for

purposes of satisfying residency requirements.2?

Aliens who benefit from this legislation are exempt from

all other residency and physical presence requirements.?*

Each alien need only demonstrate his or her intent to reside
permanently in the United States after naturalization.2s
Similarly, federal law rebuttably presumes an alien’s “good

1732 CER. § 94.4(a)(4) (1990) .

moral character” and “attachment and favorable disposition to
the United States™6 during periods covered by a Certificate
of Honorable Service.2’ For all other periods, however, an
alien must demonstrate good moral character by other mearns.

An alien wnshmg to apply for Umted States cmzenshlp
may file a naturalization application in any judicial district,
regardless of the applicant’s actual residence.2®  The
applicant, however, must file this application while he or she
is'in the armed forces or within six months after his or her
discharge.?s  If the applicant misses this deadline, he or she
will have to satisfy the five-year confinuous residence and
physical presence requirement30—though immigration
authorities still will credit the alien with constructive

‘residence and physical presence in the United States for

periods that he or she served abroad under orders.

Aliens who benefit under this provnsnon also waive the
usual thirty- day delay of final hearing. They may be

" naturalized immediately if they and their witnesses have been
-examined by naturalization examiners.3! :

Aliens Who Serve During
Designated Periods of Hostilities

Since World War I, Congress has provided benefits to

- aliens who serve in the United States Armed Forces during

“Immxgrauon and Naturalization Act §§ 318, 328(b)2), 8US.CA. §§ 1429 1439()2) (West Supp. 199]). see INS Interpretations 318. Z(c)

18Jung v. Barber 184 F.2d 491 (%th Gir. 1950) If the alien served on sctive duty dunn [ dcngmwd od of hosnlmcs, the provisions granting bcm:fm for
military service are more generous. See Immigration and Naturalization Act § 329, 8 U. S C.A § 1440 (West 1970 & Supp 1991); see also infra notes 47-58 and

accampanying text.

20/ re Delgado, 57 F. Supp. 460 (N.D. Cal. 1944) (part-time Reserve service); INS Interpretations 328.1(b)(4); see also Chow v. United States, 327 F.2d 340 (9th
Cir. 1964); Papathanasion v. United States, 289 F.2d 930 (2d Cir. 1961); Unitcd States v. Aronovici, 289 F.2d 559 (7th Cir. 1961); United States v. Rosner, 249
F24 49 (Int Qr 1957), INS Intcrpmanon: 328. l(b)(S) (period spent on temporary disability retired list).

2 Immigration and Natumknnm Act§ 328(:). (c),8US.CA. § 1439(1), (c) (Wen Supp 1991)

224§ 328(c), 8 USS. C A . § 1439(c); 8 C.FR. § 328.2 (1990).

BINS Interpretations 316.1(b X2), 316.1(d)2); see alsoInre Yarina, 73 F. Supp. 688 (N.D. Ohio 1947) (alien taken rnsmer on American territory during World

War II and thereafter held in a J:

apanese prisoner of war camp was decmed never to have left the United States); In re
Bauer, 10 I&N Dec. (BIA) 304 (1963); INS Interpretations 316.1(bX(4); ¢f. United States v. Sison, 272 F.2d 366 (9th Cir. 1959).

M.D., 7 I&N Dec. (BIA) 105 (1956); In re

2Without these benefits, an alien normally must reside for three months in a state before he or she may file an lpphcluon for naturalization there and must be
ysically present in the United States when he or she applies. Sée Immigration and Naturalization Act § 328(z), 8 U.S.C. § 1439(a) (1988), amended by
igration Act of 1990 § 407, Immigration and Naturalization Act § 328(-)(1). 8 US.CA. 5 1439(a)(1)) (West Supp 1991) (reducing state residency
requirement from six months to three months). ‘ ‘ ]
Bfnre Nammhzauon of Aliens, 250 F.'316 (E.D. Mo. 1918). ;

26 An spplicant may rebut this presumption with contrary ev:dcnee See Jung v. Birber. 184 F 24 491 (Sth Cir. 1950); United Suus v. Rubu llO F.2d 92 (Sth Cir.
1940).

D Immigration and Namralization Act § 328(c) , 8 US.C.A. § 1439(c) (West 1970).
24§ 328(bX1), 8 US.C.A. § 1439(b)1) (West Supp. 1991); 8 C.FR. § 328.3 (1990).
2 Immigration and Naturalization Act § 328(a), 8 U.S.C.A. § 1439(s) (West Supp. 1991).
074§ 316(X1), 8 US.C.A. § 1427(aX1).

31/4.§ 3280)2 ), 8 US.C.A. § 14390)X2).
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designated periods of hostilities.32 The current law applies to
any alien who served honorably?®3 during any of the following
periods: Warld War I;3 World War IT;35 Korean hostilities;36
Vietnam hostilities;?” or any subsequent periods of hostilities
that the President may des1gnate by execuuve order.“

To quahfy for these beneﬁts an ahen must have served on
active duty during one or more of these periods.3? All an
alien must show, however, is that he or she actually was on
active duty at some time during the conflict. The date of the
alien’s entry onto active duty,%0.the location of the alien’s

duties ‘during the confhct are lrrelcvant to his or her
ellglblllty 42 : :

Ifa naturalized citizen, who previously claimed the
naturalization benefits of wartime service, is discharged under
other than honorable conditions, federal authorities may
revoke his or her naturalization certificate.4? - The effects of
an unfavorable discharge, however, do not apply to
subsequem. separate periods of mxhtary ser\nce 44

- An alien normally may not claim naturahzauon benefits

duty station during the conflict,4! and the nature of the alien’s under this statute, regardless of his or her honorable service:

325¢e, ¢.g., Act ofJuly 17, 1862, 12 Stat. 594 (eorhﬁcd as Rev, Stat, 2166); Act of May 9, 1918 40 Stat 542 (World War I service); Act ofMarch 27, 1942, 56
Stat. 182, 187 (adding §§ 701-705 1o the Nationality Act of 1940 (World War I)); Act of June 1, 1948, 62 Stat. 182, 187, (adding Nationality Act of 1940, § 324A)
(recodified at Immigration and Naturalization Act § 329, 8 U.S.C. § 1440 (1952)) (World War lI), Act of Sept. 21, 1961, 75 Stat. 684 (amending Immigration and
Natoralization Act § 329, 8 U.S.C. § 1440 (1952)) (Korean hostilities); Act of Sept. 26, 1961, 75 Stat. 654 (Koman homhuu)' Act of Oct. 24, 1968, 82 Stat. 1343,
1344 (amending Immigration and Naturalization Act § 329, 8 U.S.C. § 1440) (1964) (Vn:mam hostllmes); see also Umn-.d States v. Sison, 272 F. 2d 366 (9th Cu-
1959)- Fong Tak Shan v. Unncd States, 359 U.S. 102 (1959)

. Originally, Ptcudem Rona!d Rcagan had o:deled bencﬁt.s to soldiers who participated i in the Grenada campaign (25 Oct. 10 2 Nov. 1983) See Exec. Order No.
12,582 Feb. 2, 1987. The executive order, however, was struck down' by at Jeast onc federal court because it improperly n:smctcd the physical area of the
hostilities. See Reyes v. Immigration & Naturalization Serv., 910 F.2d 611 (9th Gir. 1990).

President Bush has not indicated yet whether he will issue an executive order covering the period of the Panamanian campaign without limiting its application to
alien soldiers who actually participated. ' An executive order probably will be issued for the m:ne penod connected wnh Opentlcn Descn theld and Opennon
Desen Storm.

Cmgress recently d.uec!cd the Auomey Gmeral to "pmde « .4 for the granting of posl.humous citizenship” to an alien who dles asa n.'.sult of injury or dxsease
incurred in, or aggravated by, active-duty service in the armed forces of the United States during designated periods of hostilities. See Posthumous Citizenship for
Active Duty Service Act of 1990, Pub. L. No. 101-249, 104 Stat. 94; Immigration and Naturalization Act § 329A, 8 U.S.C.A. § 1440-1 (West. Supp. 1991); see
also 56 Fed. Reg. 49,671-72 (1991) (1o be codified as 8 C.F.R. pt. 392) (final rule). Significantly, the new law specifies that the grant of posthumous citizenship to
the deceased soldier does not confer any immigration benefits upon surviving family members. Immigration and Naturalization Act § 329A, 8 U.S.C.A. § 1440-
1(e)- o

33Immigration and Naturalization Act § 329(:). 8 US.C.A. § 1440(a) (West Supp. 1991). Akhough the statute does not state so explicitly, honorable service is
established eonclusively by certification of discharge under honorable conditions. See /n re Chung, 149 F.2d 904 (9th Cir. 1945); In re Escalona, 311 F. Supp. 648
(D. Guam 1970); INS Interpretations 329. 2(c)(5), cf 10 US.CA. § 1552(1) (West 1983 & Supp 1991) (describing pmccdures for the correction. of military
tecords including dxsclmrge eemﬁcates) :

348 CFR. § 329.1 (1990) (limiting benefits for World Warl lemceloveura.ns that served on active duty belween 6 Apr 1917 end ll Nov. 1918).

”Imnngnnon and Natoralization Act § 329, § US.C.A. § 1440(1) (West Supp. 1991) (enmdmg beneﬁr.s to aliens md noncitizen nauom]s that served hononbly
on active duty between 1 Sept. 1939 and 31 Dec. 1946). .

]

r‘ "

3614, (extending benefits to aliens or noncitizen nationals that served honombly on active duty between 25 Iune 1950 md 1 Iuly 1955).

371d.; Exec. Order No. 12,081, 43 Fed. Reg. 42,237 (1978) (extending bencﬁts to aliens and noncitizen nanonals that served honorably on lcnve duty between 28
Feb. 1961 and 15 Oct. 1978). ;

”hnm:granun and Natuoralization Act § 329(a), 8 U.S.C.A. § 1440(2) (West S 1991). Although the situation rarely arises, an aliecn may not seek naturalization
a second time on the basis of the same military service. Id  see ln re Strati, 131 “p% Supp. 786 (E.D. Pa. 1954), aﬁ’d sub nom.. United States V. Strali. 223 F.2d 470
(3d Gir. 1955); INS Interpretations 329.1(cX2). - = - .. ¢

BIn re Ognistoff, 146 F. Supp. 205 (N.D. Cal. 1956) (applicant’s National Guard inactive duty does not :ansfy the unemcnt) Snmlarly. lpproved offers to
serve do not satisfy the mqmmment, absent subsequent ncmal lervme United States v. Chen, 170 F2d307 (1st Gir. 1948) -

‘The benefits that Congress conferred upon the slien veterans of various conflicts varied from enactment to enactment. Accordingly, & queluon may arise about
whether an applicant may claim the bencefits of the current statute rather than the benefits conferred in the originally applicable statutes. The current statute is
Immigration and Naturalization Act § 329, 8 U.S.C.A. § 1440 (West 1970 & Supp. 1991). The savings clauses are set forth at Immigration and Naturalization Act.
§ 405, 8 U.S.C.A. § 1101, note (West 1970 & Supp. 1991). Legal assistance attorneys also should see the following cases, which address whether the United States
is estopped from denying naturalization benefits to Filipino veterans of World War I under an expired statute: United States v. Mendoza, 464 U.S. 154 (1984);
United States v. Hibi, 414 U.S. 5 (1974); Pangilinan v. United States, 796 F.2d 1091 (9th Cir. 1986); Olegario v. United States, 629 F.2d 204 (2d Cir. 1980). "

40Villarin v. United States, 307 F.2d 774 (9th Cir. 1962).

41INS Interpretations 329.1(c)(4). R T ,
42/ re Sawyer, 59 F. Supp. 428 (D. Del. 1945) (service as a noncombatant); /s re Kinloch, 53 F. Supp. 521 (W.D. Wash. 1944) (active duty for training).
43Immigration and Namralization Act § 329(c), 8 US.C.A. § 1440(c) (West 1970). L

44INS Interpretations 329.1(d)(2).
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during a designated period of hostilities, if the alien ever
avoided his or her service obligation with the United States
Armed Forces by claiming an exemption from service on the
basis of alienage .45 -A veteran also may be ineligible for these

benefits if he or she ever declined to perform military service

after claiming conscientious objector status or refused to wear
the uniform of an American military service 46

An ahen solcher that is entitled to the beneﬁts of the statute
need not demonstrate that he or she is a lawful permanent
resident—that is, a “green card” holder—if the alien was in
the United States—that is, the continental United States,
Alaska, Hawaii, Puerto Rico, Guam, and the Virgin Islands—
the Canal Zone, American Samoa, or Swains Islands¥’ when
he or she enlisted, reenlisted,*8 extended enlistment, 49 or was
inducted or recalled to active duty.3® Accordingly, if an
“illegal” alien somehow managed to enlist while physically in
the United States or its territorial possessions, then served
honorably during a designated period of hostilities, he or she
arguably could apply for naturalization directly, without ever
having to acquire lawful immigration status in the United
States.5! If the alien, however, was not physically present in
the greater United States when he or she entered active
military service, then he or she must acquire lawful
permanent resident status before applying for naturalization
to citizenship.52 :

45See infra notes 92-99 and lccompanymg text.

~ 'This statute eliminates the usual residency requirements for
naturalization.5? It also waives the standard minimum age
requirement for naturalization,54 the restrictions relating to
enemy aliens, and the bars to naturalization that stem from
orders of deportation and deportation proceedings.55
Moreover, the statute permits aliens to file naturalization
applications in any judicial district, regardless of the
applicant’s actual residence.5S - Finally, to qualify for
naturalization under this statute, an alien must establish his or
her good moral character and attachment and favorable
disposition to the United States only when filing the
application,7 though his or her past conduct may be relevant
to that detemunatton L )

" Aliens Who Enlisted Abroad

An alien soldier or veteran that enlisted outside the United
States may not be entitled to the naturalization benefits that
normally attach to honorable military service. To qualify for
naturalization benefits incident to three years of honorable
military service, an applicant already must be a lawful
permanent resident of the United States.5 An alien who
served honorably during a period of hostilities need not be a
lawful permanent resident, but he or she must have been

46Immigration and Natumhzanon Act § 329(a), 8 U.S. C.A § l440(n) (West Supp 1991). INS Interpretauans 329 l(d) (thhholdmg beneﬁu even though the
applicant was discharged under honorable conditions in separation proceedings initisted by the government). A conscientious objector that acrally served pn
active duty, however, may reccive the benefits even though he or she served asa nonemnbata.m In re Sawyer, 59 F. Supp 428 (. Del. 1945)' ln re K.mlodt 53 F.
Supp. 521 (W.D. Wash. 1944).

47Immigration and Naturalization Act § 101(1)(38), 8 U.S.C.A. § 1101(2)(38) (West S 1991) The temtory described includes incxden!al territorial waters. See
id.; Cunard 8.S. Co. v. Mellon, 262 U.S. 100, 122 (1923); INS Interpretations 329.1(1:)3,)?

48United States v. Convento, 336 F.2d 954 (D.C. Cir. 1964); In re Torres, 240 F. Supp. 1021 (D. Ariz. 1965); In re Zamora, 232 F. Supp. 1017 (S.D. Cal. 1964). In
each case, the applicant enlisted while in the Philippines during hostilities and later reenhsted in the United States.

Toquah.fy mawlmtacmallymusthavecomneneedhu orherextendedl:rvwewhilemthe United States. ’l‘ongnlnagmemmtomhnwhtlemﬂthmted
States is not sufficient if the spplicant’s original term of enhstmcnt has not yet expired. In re Ladrido, 307 F. Supp. 799 (D.R.I. 1969); INS Interpretauons 329. l(e)(3)

49In re Alon, 342 F. Supp 596 (E.D. La. 1972); In re Roque, 339 F, Supp. 339 (S.D. Miss. 1971); In re Gabricl, 319 F Supp. 1312 (D.PR. 1970). In each use,
the applicant enlisted while in the Philippines Islands and then extended enlistment while in the United States. o

S0 Villarin v. United States , 307 F.2d 774 (9th Cir. 1962) (applicant enlisted in the United States during Peacenme and later was recalled to active duty while living
in the Philippines); see lNS Interpretations 329.1(c)(3). Note that aliens no longer may claim i unmtgnnon beneﬁts for havmg enlisted abmad in the United States
Amed Forces, See infra note 60.

51Under these circumstances, an alien may apply for naturalization even though he or she has not effected an “entry” into the United States for naturalization
purposes. ‘ See In re Martinez, 202 F. Supp. 153 (N.D. 11l 1962) (alien was in a parole status); INS Interpretations 329.1(c)(3) (eoneemmg aliens who have made
illegal entries).

52S5ee infra notes 156-58 and accompanying lext.

53Immigration and Naturalization Act § 329(b)}(2), 8 U.S.C.A. § 1440(b)(2) (West Su gp 1991). An alien otherwise would have 10 reside in the United States for
five years, and in a specific state for three months. See id. § 316(2)X1), 8 U.S.C. § 1427(a)(1) (1988) amended by Immrgnuon Act of 1990 § 402, Immigration and
Naturalization Act § 316(2)(1), 8 US.C.A. § 1427(aX1)) (Wesl Supp. 1991) (reduemg mte resxdency requirement from six months to lhree mmths)

341d. § 329 (b)(1), 8 U.S.C.A. § 1440(b)(1) (West 1970).

331d; see also Duenas v. United States, 330 F.2d 726 (9th Cir. 1964); Ia re Santos, 169 F. Supp. 115 (S.D.N.Y. 1958); INS Imarpretattml 318.2(c).

36Immigration and Naturalization Act § 329(b)( 3), 8 US.C.A. § 1440(b)(3) (West Supp. 1991). )

$7United States v. Docherty, 212 F.2d 40 (5th Cir. 1954) (false statements in naturalization proceeding): Jung v. Barber, 184 F.2d 491 (9th Cir. 1950) (false
statement); /n re Chin, 173 F. Supp. 510 (S.D.N.Y. 1959) (narcotics lddtcuon) see also Smg v. United States, 202 F.2d 715 (9th Ctr 1953) INS Interpretaums
329.1(cX6).

38Jung, 184 F 2d at 491; l'NS Interpretations 329 1{cX6).

59 See supra note 13 n.nd accompanying text.
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present in the United States or rts terntorlal possessrons ‘when
he or she enlrsted 60 ~

Enemy Ahens

Specral procedures govern the processmg of apphcatrons
for naturalization of aliens who are citizens or nationals of a
nation that is at war with the United States.é! - Federal law
currently provides that an alien who is a “native, citizen,
subject or denizen” of a country with which the United States
is at war may be naturalized if his or her naturalization
application was pending at the outbreak of hostilities and the
naturalization authority has given the Attorney General of the
United States ninety days’ notice of the final hearing.62 To
apply for naturalization after the outbreak of hostilities, an
encmy alien must obtain permission from the Attorney
General 62

' These procedures apply only durmg time of war. If
interpreted to apply only during a formally declared war, they
will not ‘apply during hostilities absent an act of Congress.
An applicant’s enemy alien status terminates when the
President proclaims that hostilities have ended. &

Application Procedure

The naturalization application procedure is substantially
the same for all applicants, although, as explained below, the
INS may expedite a soldier’s application if he or she is about
to be deployed. Each apphcant must submit a preliminary

application to the INS on INS Form N-400,%5 together with . . -

60See supra notes 47-51 and accompanying text. But See supra text accompanying note 52. An ex

biographic information (recorded on INS Form G:325),
fingerprint cards, photographs, and ‘application fee.66 The
applicant also must submit documents to substantiate his or
her purponed stam$ and enntlement 0 beneﬁts

To apply for naturalrmuon on the basrs of past mrlxtary
service,57 an alien must request certification of military or
naval service on INS Form N-426 and must submit
biographic information on INS Form G-325B, instead of
Form G-325. The INS then will submit Forms N-426 and G-

3253 to the appropriate mrhtary department.5®

Applicants need not submit evidence of lawful permanent
tesidency with their applications. The INS will ven.fy thrs
status mdependently. from its own records.

The lNS then schedules an interview, at whrch an INS
representauve questions the applicant to verify that the
applicant is eligible to apply for naturalization and
administers a naturalization examination.9? If the applicant
passes the examination and is found to be eligible to apply, he
or she will be scheduled to appear for administration of the.
oath of allegiance. Within the first forty-five days after the
INS certifies that the applicant is eligible for riaturalization,
the federal district court has exclusive jurisdiction to
administer the oath. After forty-five days have elapsed, the
applicant may have the oath administered either by an INS
official or by a federal district court judge.” Either way, the
ceremony is desrgned to preserve the dxgmty and decorum of

theoccasron

If the INS fails to adjudrcate an alien’s applrcauon within
120 days after the examination and interview, the applicant

once existed to this general rule. Under the Lodge Act,

Congress granted immigration benefits to 12,500 male aliens who, having enlisted in the United States Armed Forces abroad, subsequently entered the United

States onder orders and

completed at least five years of honorable military service. * See Pub. L. No. 81-597, 64 Stat. 316. ‘Congress extended the Lodge Act in the

Act of June 19, 1951, Pub. L. No. 82-51, § 21, 65 Stat. 75, 89. Aliens eligible for naturalization under the Lodge Act had to apply for its benefits before the Act

expired on 1 Iuly 1959. Act of July 24 1957 Pub. L. No. 85- 116, 71 Star. 311. No comparable legislation currently exists. Buf see

infra notes 165-67 and

accompanying text (discussing the recent enactment of the Ammed Forces Immigration Adjustment Act of 1991, Pub. L. No. 102-110, 105 Stat. 555 (1991))."
ﬂImnugmuonmdNamra.hnum Act § 331 8USCA § 1442 (West 1970&Supp 1991). ‘

62/d. § 331(a), (b), 8 U.S.C.A. § 1442(x), (b) (West Supp. 1991).

6J4. § 331(c), 8 U.S.C.A. § 1442(c). Note that an applicant’s “enemy alien” status does not affect naturalization procedures under section 329 of the Imrmgm.lon
and Nationality Act. See id. § 329, 8 U.S.C.-§ 1440 (West 1970 & Supp. 1991) (extending immigration benefits to aliens who served honorably on active duty

during & designated period of hostilities).
64]d. § 331(d), 8 U.S.C. § 1442(d) (West Supp. 1991).
658 CFR.§328.3 (1990).

614, § 319.11 (1990). ‘The q:pheant s photographs must be identical, frorn faced measurmg two inches by two mche: lquare with the distance from the wp of the
head to the point of the chin being & distance of onc-and-one-quarter inches. The photographs may be in enher eolor or black-and-white. The current applrenuon

fee is $60.
61See supra notes 13-58 and accompanying text. . - .
68See 8 C.FR. § 328.3 (1990); INS Operations Instructions 328.1. -

69 Before the interview and examination, the applicant should study for the examination. Study materials are available in bookstores and libraries. Adult education

programs also provide classes to help applicants to prep

70Miscellaneous and Technical

are for the examination. - The INS recently announced plans to implement an altemnate or rqalneemem
standardized English and civics testing program. See 56 Fed. Reg. 29,714 (1991).

Immigration and Naturalization Amendments of 1991, Pub. L. No. 102- 232, § 102(a), 105 Stat.1733, 1734 (amending Immigration

and Naturalization Act § 310(b), 8 U.S.C. § 1421(b), effective 11 Jan. 1992); 56 Fed. Reg. 50,480 (1991) (1o be codificd at 8 C.F.R. pt. 310) (interim rule).
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may seek judicial review.”l If the INS denies an application,
it must state in writing its reasons for doing s0.”2 The
applicant may seek an administrative review of the denial by
filing a hearing request on INS Form N-336 within thirty days
after receiving the notice of denial.” The INS must complete
the requested review no later than 180 days after the request
is filed.?

The applicant may seek judicial review of a denial only
after pursuing administrative review.”> The applicant must
file the petition for review in the appropriate federal district
court, The court then will review the INS adjudxcatmn de
novo.”

The INS may expedite naturalization procedures for any
service member who has applied for naturalization and has
been interviewed by an INS examiner.”” In practice, these
procedures will be expedited only when the service member’s
commander affirms on Department of Defense Form 1278
that the service member is about to be deployed. The INS
then may expedite the procedure by allowing the soldier to
take the oath of alleglance at the next possible ceremony.

Expedited procedures are especially important if a soldier
is a lawful permanent resident whose spouse or child has not
yet acquired lawful permanent resident status in the United
States. Were the soldier to die while the process of
petitioning for a spouse’s or child’s lawful permanent resident
status still was pending,” the petition automatically would be

711d. (10 be codified at 8 C.F.R. § 310.5) (interim rule).

7256 Fed. Reg. 50,499 (1991) (to be codified at 8 C.F.R. § 336.1) (interim lule)

. (to be codified at 8 CF.R. § 336.2) (interim rule).

Mg,

1d. (lobccodlﬁed at 8 CFR. § 336.9) (interim rule).

%4,

77 See Immxgmnon and Naturzlization Act § 328(b)(2). 8§ US.C. § 1439(b)(2).

revoked.”™ Jf the service member was a United States citizen
when he or she died, however, the surviving spouse®® could
obtain lawful permanent resident status under a statute
specifically designed to permit surviving alien spouses of
United States citizens to immigrate into the United States.®!
Moreover, if the spouse already had lawful permanent
resident status when the service member died, he or she could
apply for naturalization under a provision specifically
designed to naturalize surviving spouses®2 of United States
citizens that die during periods of active military service.®3

Alien Spouses of United States Citizen-
Soldiers Who Die During Active Duty Service®4

Few service-related immigration benefits apply to anyone
other than the alien who actually serves in the United States
Armed Forces. One exceptional benefit, however, applies to
lawful permanent resident8S widows and widowers of United
States citizens who die while serving on active duty.%6

The courts and the INS have interpreted the statute
granting this benefit to waive the required period of residency
in the United States®’—although the statute actually contains
no explicit waiver. Furthermore, the widow or widower must
establish his or her good moral character and favorable
disposition to the United States only as of when he or she
secks naturalization®® He or she does not need to establish
these elements for any particular period before filing the

78See id. § 203(a)(2), 8 U.S.C. § 1153(a)(2) (conceming immigrant visas granting lawful permanent fesident status lo spouses, and unmamed sons and daughters,

of lawful permanent residents).

79Under some circumstances, the

lpouseorchﬂdmyobtmnwnverdthcmomnm S¢¢8CF.R.!2051(¢)(3)(1990) AnLAA whounotmexpenm

immigration law, however, pmb&ly should refer & case of this sort to & private attomey.
80To determine whether the survivors are eligible for legal assistance, see AR 27-3, pan. 2-4b(7) (surviving family munbers).
81 Immigration and Naturalization Act § 201(b)2)(AXi), 8 US.C. § 1151(b)(2)(A)(i). amended by Immigration Act of 1950, Pub. L. No. 101-649, § lOl(l) 104

Stat. 4978, 4980-81.

£2The ent that the alien must have been admitted lawfully for ent residence is not set forth explicitly in the statute. Nevertheless, because this
leqm:em y for perman e:a

requirement is not waived, the existing tequuemmlx for naturalization remain npphcable See 40 Op. Att’y Gen,

(1941); INS Interpretations 319.2(b)('2)

B Immigration and Natralization Act $ 319(d), 8USC.§ l430(d) (1988); see u;ﬁa notes 84-91 and accompanying text.
$4To determine whether & survivor is eligible for legal assistance, sec AR 27-3, para. 2-4a(7) (survivors).
85The statute does not provide specifically that an alien widow or widower must have been admitted lawfully for‘ﬁrmanent residence to qualify for the benefits set

forth in the stamte. The existing
40 Op. Att’y Gen. 64 (1941); INS Interpretations 319.2(b)2).

eats for naturalization, however, must remain applicable to the extent

t Congress does not waive them expressly. See

86Immigration and Naturalization Act § 319(d), 8 U.S.C.A. § 1430(d) (West Supp 1991). - These provisions offer naturalization benefits. On analogous
immigration benefits for widows and widowers of United States citizens in general, see id. § 201, 8 US.C.A. § 1151.

$7INS Interpretations 319.2(b).
838 C.FR. § 319.3 (1990).
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application. 'Finally, the alien can file a naturalization
application in any Judrcral drstnct regardless of hrs or her
actual resrdence L _ .

a The statute extends thrs beneﬁt to the survivmg spouse of a

¢itizen-soldier regardiéss of whether the ‘soldier’s death is
service-related. The statute ‘does require that the widow or
widower has been living with the deceased soldier in “marital
union”0 at the time of the soldier’s death; however, the
surviving spouse’s eligibility will not be affected if he or she
later remarries.51

Bars to Naturahzatron

.'"~ ir

Under some cu‘cumstances, an alren can become forever
ineligible'to apply for naturalization to citizenship. A’ brref
descnptron of these cxrcumstances appears below ‘

| v Election to Avoid a Military
Servrce Obhganan on the Basis of Ahenage
(Draft Avozdance) :

-‘|j,1 ool N r

| Before 1971, natronal selecl:we service laws a.llowed any
alien to elect not to serve .in the military.92 "Aliens who
elected to avoid military service were permanently ineligible
to obtain United States citizenship,%? even if they later served
honorably in the armed forces of the Umted States durxng a
period of hostilities.%4

In 1971, however, Congress repealed the election provision

for immigrant aliens. Thereafter, only nonimmigrant aliens®

could opt for exemptions from military service obligations on
the bases of their alienages.% The exemption still is avarlable
to certatn ahens under exempuon lreaues T

In 1990, Congress provided relief to aliens who claim
exemptions from United States military service pursuant to
exemption treaties if, ‘before avoiding military service in this
country, they served in the armed forces of their countries of
nationality,% At present, however, all other aliens who
elected for exemption remain forever ineligible for Umted
States citizenship.%

i

Desertion'®

Legrslatron enacted in 1940 and 1952 1denuﬁed desertion
from the United States Armed Forces as grounds for
expatrratron—that is, the forfeiture of Unijted States
citizenship—if the deserter subsequently was apprehended
convicted at court-martial, and discharged.19! . The Supreme
Court eventually declared these laws to be unconstitu-
ttonal 102 and Congress ulumately repealed them 103

;- A'conviction for desertlon however snll constitutes a bar
to naturalization.1% Moreover, a naturalized citizen may face

89 Immigration and Naturalization Act § 319(d), 8 U.S.C.A. § 1430(d) (West Supp. 1991).

995ee Nationality Act of 1940, Pub. L. No. 76-853, § 311, 54 Stat. 1137, 1145; In re Olan, 257 F. Supp ‘884 (S.D. Cal. 1966) (“mariral union” synmymous with
“marital status”); /n re Kostas, 167 F. Supp. 77 (D Del. 1958) (long scparation vitiates marital union); /a re Omar, 151 F. Supp. 763 (S DN.Y. 1957) (brief,
temporary separations do not vitiate marital union); INS Interpretations 319.1(d)(2) (separation for reasons beyond eouple'l ‘control does not vitiate marital union).

91INS Interpretations 319.1(d).

92Selective Service Act of 1940, Pub. L. No. 76-783, § 3(e), amended by Act of Dec. 20, 1941, Pub. L. No. 77-630 55 Stat. 844 Selecuve Semee Actof Iune 24
1948, Public Law No. 80-759, 62 Stat. 604, amended by Universal Training and Service Act of June 19, 1951, 50 U.S.C.A. app. § 454(a)) (West 1968); see Riva v.
Mitchell, 460 F.2d 1121 (3d Cir. 1972); Jolley v Inmigration & Naturalization Serv., 441 F.2d 1245, 1254017 (5th Cir.), cert. denied, 404 U.S. 946 (1971); In re
mu I&N Dec. (BIA) 160 (1972); In re V, 6 1&N Dec. (BIA) 186 (1954); ; In re V.D,, 2 I&N Dec. (A.G.) 417 (1946); In re R.A., 2 I&N Dec. (BIA) 282

93 Immigration and Naturalization Act § 315(a), 8 U.S.C.A. § 1426(a) (West Supp. 1991); Barber v. Reitmann, 248 F.2d 118 (9th Cir.), cert. denied, 355 U.S. 923
(1957)- see also supra note 92,

9‘Immrgratron md Namralmum Act § 329(&). 8 u. S C. A § 1440(3) (West Supp. 1991).

95A “nonimmigrant” alien is an alien that has been admitted 10 the United States for a specific, limited purpose, but not as a lawful permanent resident—for
example. an alren ndrnrtted s avmt.ororu [ ltudent. Seeid. § lOl(a)(lS)(B), ®, 8 U.S C.A § 1101(&)(15)(3). (B (West 1970).

9650 U.S C A. app §§ 453, 454(:)) (West 1968)
97See generally lNS Interpretations 315. 5(b)(6) (lrsttng relevant treaties). : : it

% Immigration Act of 1990, Pub. L. No. 101-649, 5 404 104 Stat. 4978, sm (codxﬁed a Immrgnnm and Nnturahnucn Aa §315,8 USCA. § 1426(:) (West
Supp. 1991)).

99mmigration and Naturalization Act § 315, 8 US.C.A. § 1426 (West Supp. 1991). -

108¢¢ also infra notes 137-38 and accompanying text. See generally Uniform Code of Military Justice art; 85, 10 U.S.C. § 885" (1988) [hemnnfter UCMJ']
(describing elements of desertion); 18 U.S.C. § 1381 (1988) (proscribing the incitement of desertion and the harbormg of deserters) .

101 Nationality Act of 1940, Pub. L. No. 76-853, § 401(g), 54 Stat. 1137, 1169; Inmigration and Namra.lmmm Act § 349(&)(8) 8 U S.CA. § 1431(1)(8) (West
1970) (repealed 1978); see also Act of March 3, 1865 ch.79,§ 21, 13 SlaL 487 490

102Trop v. Dulles, 356 U.S. 86 (1958). ‘
103 Act of Oct. 10, 1978, Pub. L. No. 95-432, § 2, 92 Stat. 1046.
10¢Immigration and Naturalization Act § 314, 8 U.S.C.A. § 1425 (West 1970).
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the revocation of his or her naturalization certificate and,
.consequently, the loss of his or her United States citizenship
if he or she fails to reveal a prior conviction for desertion on

his or her naturalization application.195 -A bar to natural-
ization can be removed only by purging the conviction upon
which it is grounded, presumably through a writ of coram
nobis,1%¢ a writ of audita querela,}07.a pardon."’a an
amn&sty.“’9 ora oomparable legal dev1ce

Draft Evasionl 10

Under legislation enacted in 1944 and codified in 1952,111

- individuals who departed from, or remained outside of, the

United States during time of war or declared nationa!
emergency to evade service in the United States Armed
Forces forfeited their United States citizenships. The
Supreme Court declared this statute unconstitutional in

1963112 and Congress subsequently repealed it.11? Never-

theless, draft evasion remams a bar to natumhzauon to this
day 114

Legal assistance attorneys occasionally may -encounter
draft evaders who subsequently enlisted in the United States

1B See infra note 171 and sccompanying text.

Armed Forces—usually in peacetime—in the hope of
rehabilitating themselves. This attempted rehabilitation,
however, generally is futile. The bar to naturalization is

permanent, and may be revcrsed only by Congress or the

President.115

Excludable or Deportable Aliens as Clients |

- Background

A deportable alien, by definition, is an alien who has
entered the United States and is unlawfully present in the
United States, One popularly understood example of a
deportable alien is the alien who successfully “jumps the
line,”116 eluding inspection by immigration officials by
crossing an international boundary into the United States at a

:point other than an official United States port of entry.11?

Conversely, the classic example of an excludable alien is a
stowaway who is discovered aboard an airplane or ship at a

_port of entry.118 In each case, one of the underlying grounds

for removal (either by deportation or by exclusion) is the

10652 Sawkow v. Immigration & Naturalization Serv., 314 F.2d 34 (3d Cir. 1963); Hmbaynslu v. Unn:d States, 627 F. Supp 1445 1454-55 (W.D. Wlsh 1986);

Inre C, 8 L&N Dec. (BIA) 611 (1960). -

107 See United States v. Alvarado, 692 F. Supp. 1265, 1268 (E.D. Wash. 1988).

10831 Op. Anr'y Gen. 225 (1918).
1 See INS hterpretations 3142. -

“"Su infra notes 140-41 and lccompmymg 1ext.

11 Nationality Act of 1940, Pub. L. No. 76-853, § 401, 54 Stat. 1137 1169, amended by Act of Sept. 27, 1944, Imrmgnmon I.I'ld Naturahutxm Act§ 349(:)(10).

“USCA.§ l481(n)(10) (West 1970) (npealed 1976).

nsznedy v. Mendou-Mxmncz. 372 U.S. 144 (1963).

1‘3Actof0r:t. 10, 1978 Pub L. No. 95-432,52 92 Stat. 1046. '

"‘Im:mgmnm and Namrlhzauon Act§314,8US.CA. § 1425 (Wen 1970).-

115Pregident Calvin Coolidge granted amnesty to Werld War I deserters who deserted between 11 Nov. 1918 (the date hostilitics ended) and 2 July 1921 (the
formal end of the war). Proclamation of Mar. 5, 1924, 43 Stat. 1940. President Harry S. Truman granted amnesty to World War I deseriers who deserted between
14 Aug 1945 (the date hostilities ended) and 25 June 1950 (the date of the Korean invasion). ' Proclamation No. 3001, Dec. 24, 1952. * President Jimmy Carter
granted amnesty to deserters of the Vietnam hostilities who deserted between 4 Aug. 1964 and 28 Mar. 1973. Proclamation No. 4483, 42 Fed. Reg. 4391 (1977);
Exec. Order No. 11,967, 42 Fed. Reg. 4393 (1977). ‘Each grant of amnesty removed the bar to nataralization. - See INS Interpretations 314.2.

Note that an alien need not be convicted of draft evasion to be denied entry to the United States. SulnnmgnnmmdemhmmAaile(a)(B)(B).SU.S.CA -
§ 1182(a)(8)XB) (West Supp. 1991) (draft evasion as a ground of exclusion). An alien, however, must be convicted of draft evasion before the government may deny
him or her naturalization. See id. § 314, 8 U.S.C.A. § 1425 (West 1970). If the INS decides that an alicn is excludable as a draft evader, but the alien neither has been

‘e:nvwmddduftevmm.ncrhubemprdma!forlhcoﬁmu.dwabmlmlymmcubseckndmnnxmvemdpdwulmcwoﬂthSdmm.

116 Among immigration lawyers, this act is known as “entry without inspection” or, less formally, as “EWL"

117*Port of entry™ is a term of art that refers 1o any place where the INS inspects persons e -tenng the United States. For example, ports of entry exist in New York
City (harbor), Phoenix, Arizona (intand airport), and El Paso, Texas (land border crossing). See generally 8 C.F.R. § 100.4(c)2) (1950) (pmvxdmg a complac list
of United States ports of entry).

11EWere the siowaway to come ashore undetected, he or she would become “deporiable,” having perfected an entry into the United States wnhom:nspecnmby
immigration officials. )
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alien’s lack of documentation authonzmg h1m or her to enter
the Umted States L
V . : ,
As noted above. an alxen is deportable if he or she is
present unlawfully in the United States. That an alien is
deportable, however, does not ‘mean that the alien
automatically may be expelled from the United States, even if
. the INS initiates deportation proceedings against the alien.
Before an alien may be deported, an immigration judge must
adjudge the alien’s deportability and must enter a final
deportation order.!20 Moreover, even after the immigration
judge has found that the alien is deportable, the alien still may
apply for one of several avarlable forms of relref from

deportamn 121 - :

An excludable alien, by deﬁruuon, may be found msxde or
outside the United States. If federal officials discover
grounds to exclude the alien when he or she is outside the
‘United States—that is, for example, if an American consular
official abroad or an INS inspector at a port of entry find a
legal basis for exclusion—the alien will be denied entry to the
United States.  If an excludable alien already is inside the
United States, but decides to leave the country temporarily,
he or she runs the risk of being refused admission when he or
she applies to reenter.

Because the grounds for exclusion and the grounds for

_deportation are not identical, an alien inside the United States -

may be excludable, but not deportable. The grounds for
exclusion tend to be more rigid than the grounds for
deportation. Accordingly, federal authorities generally can
exclude an alien more easily than they can deport one.122

For example, an alien who successfully has sought relief

alienage may be barred forever from obtaining citizenship by
naturalization.123  This alien also is excludable because

‘federal law provides that an alien who is ineligible to apply

for citizenship may be denied entry into the United States.!24
An alien’s election to avoid military service, however, does
not constitute a ground for deportation. | Accordingly, an alien

.who exercised the right to avoid military service may not be

deported for exercising that right.: If he or she ever
voluntarily departs the United States, however, he or she
thereafter cannot reenter lawfully and, therefore, may be
excluded permanently. ,

Grounds for Deportation and Exclu;rzbn :

. - Ty
| Fi B R

Cormcuons in lexan Com'ts in the Umted States

cIm general LAAs need neuher delve into l.he complex
particulars of the grounds for deportation!?s and exclusion,26
nor study the myriad ways in which aliens can overcome
these problems. Whether the alien client is a soldier or a
civilian, advice and representation in matters relating to
criminal proceedings generally lie outside the scope of the
legal assistance program.12? If a client needs an advocate for
a civilian criminal trial or a court-martial, for the expunge-
ment of a conviction, or for a waiver of deportability or

.. excludability, the LAA should refer him or her to a private

attorney or to the Trial Defense Service, as appropriate. * -

Convictions Abroad -, .,

In general, an alien’s conviction abroad constitutes’a basis

from a military service obligation on the basis of his or her for deportation or exclusion. Some exceptions to the rule,
: Lot RS E O T S A

n9Immrg'mtmn and Nar.un.hzanon Act section 212(2)(7), 8 U SCA.§ 1182(a)(6)(D) (West Supp 1991). se!s fonh the govemmem s bam 10 exclude nowawnys
A stowaway that successfully enters without inspection is deportable because he or she was excludable when he or she entered the United States. See id. §
241(e)1XA), 8 US.C. § 1251(aX1XA). o -
Under Immigration and Naturalization Act § 241(a)(1)XB), 8 US.C.A. § 1251(a)(1)(B), the act of entenng wuhout msped.lon llso isa grou.ud for depon.mm
Therefore, an alien who has proper documentation, but decides to enter the United States without inspection, renders himself or. herself deportable.- The classic
example is an alien smuggler-himself or herself a lawful permanent resident of the United States—who gtudes aliens from Me:ueo into the United States. The act
of entry without inspection is also a crime. Id. §§ 275(a), 276, 8 US.C.A. §§ 1325(), 1326. - - - - S p T ‘ . :
(1208 CFR. §243.3(1990). .. .- —
"-‘ See geurally Immxgm.lon lnd Namrahnum Aet § 244(e). 8 U.S.C A § 1254(c) (West Supp l991) (vdumary deparmre). id. § 244(&). 8 U S. C.A $ 1254(:)

(West 1970 & Supp. 1991) (mspensxon of deportation); id. § 249 8 U.S.C.A. § 1259 (registry); infra notes 144-64 and accompanying text (describing relief lhat
relates specifically to members of the United States Armed Forces). Alhorough descﬂpuouofevelyfom\ of relief exceeds l.heloopeofllns atticle. [ . .

1n&¢1mdmv Plnsmua.4S9US 21 (1932). o o ‘ ' f‘ ’ ,"l

mln the Ilmmgnnon Ad. of 1990 Cmgms provided relief 1o alicns who elmm or have clmmed excmpnon from mihury service pm'suaru t0a treaty and who

previously scrved in the armed forces of their countrics of nationality. ' Immigration Act of 1990, Pub. L. No. 101-649, § 404, 104 Stat. 4978, 5039 (codified at

Immigration and Naturalization Act § 315, 8 U.S.C.A § 1426 (West Supp. 1991)). see supra notes 92 99 and uwanpanymg text L

1"Imnngm.10n and Nau.lnhuuou At} 212(:)(8)(A), 8USC. A H llSZ(a)(S)(A) (West Supp. 1991).

15See id. § 241(aX2), 8 US.C.A. § 1251(a)2). o "

1268 id. § 212(a)(2), 8 USC.A. § 1182(s)2).
127See AR 27-3, para. 2-55(1)(e).
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however, may exist. For example, some courts have held that
an alien’s conviction by a foreign court of a crime of moral
tarpitude does not justify deportation unless the crime of
which the alien was convicted also would be a crime under
United States law.128. Moreover, several courts have held that

from the outset, appear to have been premised on faulty
reasoning or outdated law'*2—clearly are without effect now
that Congress has eliminated the JRAD requirement from the
Immigration and Naturalization Act.133 At present, LAAs
should consider a court-martial conviction to be an adequate

foreign convictions for crimes involving moral turpitude did legal basis for deportation.

not constitute a ground for deportation -because the aliens : » s

could not seek a “judicial recommendation against :

deportation™ or “JRAD" before the foreign tribunal—a Breach of Military Service Duty

remedy that, until recently, was available to aliens tried and
-convicted in the United States.12? Congress, however,
eliminated the JRAD when it enacted the Immigration Act of
1990,130 thereby destroying the mtlonale that suppomd those
decisions. C

Draft Avoidance—As explained above,134 draft avoidance
is the legal process by which an alien may claim an
exemption from a military service obligation on the basis of

“his or her alienage. Aliens who have elected to avoid military
e e o -service may be excludable from the United States, but are not
‘Convictions by Courts-Martial - deportable.135 - :

Before Congress enacted the Immigration Act of 1990,
several courts held that an alien’s court-martial conviction for
a crime of moral turpitude could not constitute a ground for

-deportation or exclusion!?! because the alien could not seck a
JRAD before a military tribunal. These decisions—which,

" - Desertion!3—Desertion is not a ground for deportation.1??
An alien, however, may be excluded from the United States if
convicted of desertion from the United States Armed Forces
while the United States “has been or shall be at war.”138

1B§ee, ¢.g., In re McNaughton, 16 I&N Dec. (BIA) 589 (1978). Buf cf. Immigration and Naturalization Act §§ 212(a)2XA)G)(), 241(a)(2XB), 8 US.C. §8
1182(a)(2XA)GXID), 1051(2)(2)(B) (1988) (providing expressly that convictions relating to controlled lubsu;lces may constitute grounds for deportation or
exclusion); accord Brice v. Pickett, 515 F.2d 153 (9th Cir. 1975) (conviction by Japanese court for possession- of marijuana); Gardos v. Immigration &
‘Naturalization Serv., 324 F.2d 179 (2d Cir. 1963); In re Romandia-Herreros, 11 I&N Dec (BIA) 772 (1966) (Mc)ucnn conviction for narcotics violation in the
United States). . . ‘ ) .

18 Immigration and Namralization Act § 24102), 8 US.CA. § 1251(6)2) (West 1970) (amended 1990).
130Pyb. L. :No. 101-649, § 505, 104 Star. 4578, 5050.

131 Gubbels v. Hoy, 261 F.2d 952 (9th Cir. 1958). But see United States v. Beramen, 24 M.J. 737, 741 n.2 (A.CM.R. 1987), pet. for review denied, 26 MJ. 67
(C.ML.A. 1988); see also In re F, 8 1&N Dec. (BIA) 469 (1959) (foreign court-martial); /n re 3£, 8 I&N Dec. (BIA) 453 (1959) (conviction by Italian military court);
In re G, 41&N Dec. (BIA) 17 (1950) (American military court in occupicd territory); In re W, 1 I&N Dec. (BIA) 485 (1943) (court-martial in Canada). | :

- 132Se¢ Beruman, 24 M.J. a1 741 n.2. In Berwnan the Army Court of Military Review stated that “a military judge has the authority 1o recommend . . . against the
deponation of an alien cmvu::ed by oonrt-martnl. Id. (cn.mg Manual for Couns-Mamal. United States, 1984, Rule for Courts- Ma.mal llOS(b)(4)) (clemency
- recommendations)). . - ) . : : .
‘mmLNo 101- 649, § 505, 1048m.49785050 LT L e
’ “‘Su supra notes 9299 and aceompanymg text.

135Immigration and Naturalization Act § 315, 8 U.S.C.A. § 1426 (West Supp. 1991) (draft avoiders are ineligible to naturalize); id § 212(a)}(8)XA), 8 US.CA. §
1182(a)8XA) (aliens ineligible to naturalize are excludable); see also id. § 101(2)(19), 8 U.S.C. § 1101(a)(19) (West 1970) (definition of “ineligible to
citizenship™). Aliens who claimed the exemption pursuant to a treaty and previously served in their own countries no longer are ineligible to naturalize.
Immigration Act of 1990 Pub. L. No. 101-649, § 404 104 Stat. 4978 5039 (oodlﬁed at Imrmgrauon and Naturalization Act § 315,8 US.C.A. § 1426 (West Supp
1991)). : e

13%6See also .mpra notes 101-09 and accompanying text.
1371'hc lNS has concluded that desemm is not a crime mvolvmg moral turpnude ln re S.B 4 T&N Dec. (BIA) 682 (1952)

138 Immigration and Namralization Act § 314, 8 U.S.C.A. § 1425 (West 1970) (deserters are ineligible to nawralize); id. § 212(2){B)(A), 8 U.S.C.A. § 1182(a)8)(A)
(West Supp. 1991) (alicns ineligible to naturalize arc excludable); see also id. § 101(a)(19), 8 U.S.C. § 1101(a)(19) (West 1970) (definition of “ineligible to
citizenship™)., Case law has established conclusively that an alien must be convicted of desertion by a court-martial before the govemment may deny him or her
naturalization. See Kurtz v. Moffiit, 115 U.S. 487, 501 (1885); Holt v. Holt, 59 Me. 464 (1871) (finding in civil action insufficient); State v. Symonds, 57 Me. 148
(1869) (admission of guilt insufficient, absent subsequent conviction); McCafferty v. Guyer, 59 Pa. 109 (1868) (listing as “deserted” on official military records not
sufficient); Huber v. Reilly, 53 Pa. 112 (1866).

The phrase “has been or shall be at war” raises a difficult factual issue when the United States has taken part in & military conflict or other use of force without an
express congressional declaration of war. The INS has opined that the United States may be at war for purposes of the Immigration and Nationality Act even if
Congress has not declared war, See /n re B.M., 6 1&N Dec. (BIA) 756 (1955); INS Interpretations 314.1; see also Weissman v. Metropolitan Life Ins. Co., 112 F.
Supp. 420 (S.D. Cal. 1953); Langlas v. Iowa Life Ins. Co., 63 N.W. 2d 885 (Towa 1954); Harding v. Pennsylvania Mut. Life Ins. Co., 90 A.2d 589 (P 1952). -
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Thus, if a convicted alien deserter ever departs the United
States, he or she may be barred from returning,.

DﬁafLExnsiﬂn”’—A draft evader is a person Who

willfully departed or remained outside the United States to

evade military service.40 An alien draft evader is
excludable,!4! but not deportable, from the United States. If
the alien ever departs the United States, he or she may not
be readmitted.

Other than Honorable Discharge142

An alien’s other than honorable discharge from the United
States: Armed Forces is not a ground of deportation or
exclusion. Moreover, because an other than honorable
discharge is not conclusive evidence of a lack of good moral
character, the discharged soldier is not statutorily ineligible
for naturalization. That the alien has received this category of
discharge, however, may weigh heavily against a finding that
he or she has the “good moral character” needed to qualify
for naturalization or to ¢laim numerous immigration
benefits. 143

Relief From Excluszon and Deportauan

In general, when the chcm is a soldier, the 1mmed1ate

threat of deportation is virtually nonexistent. Last year, the

Department of Defense (DOD) expressed its interest in
protecting service members from adverse immigration actions

139 See also supra notes 111-15 and accompanying text.

and in promoting measures to help alien service members to
obtain legal resident status and citizenship.!144 To achieve
these objectives, the Defense Department entered into an
interagency understanding with the Immigration and

‘Naturalization Service (DOD-INS understanding) under

which the INS agreed to take no action against aliens as long
as they remain on active duty in the Umted States Armed
Forces 145 o . ¢ ,

.. More commonly, the client will want advice on how to
.terminate or to stay a pending deportation proceeding and on

how to legalize his or her status before leaving the service.
To obtain a termination or a stay normally is quite 'simple.
The LAA should notify the INS that the client is a member of
the United States Armed Forces and should remind the INS of
the DOD-INS interagency understanding and of the
implementing procedures set forth in the INS Operations
Instrucuons 146

If the lNS already has commenced deportanon proceedmgs
against the soldier, it should terminate, stay, or
“administratively close"147 these proceedings pending the
soldier’s discharge from the military, The immigration status
of a nonimmigrant alien serving in the United States Armed
Forces effecuvely is suspended during his or her mnhtary

Service.148

If a chent needs assmtance beyond these rovutme semces, a
legal assistance attorney without extensive experience in

. immigration law seriously should consider referring the client

to a private attorney. If the attorney does choose to continue
representation, he or she should verify that this assistance will

-

-140The Immigration and Nawralization Act defines a draft evader as “[a]ny alien who has departed from or who has mnuncd oumde the United States to avoid or

' evade training or service in the armed forces mu.meofwaronpenoddeclaredbydw President to be a national emergency .. . .” - Immigration and Naturalization
Act § 212(a)(8XB); 8 U.S.C.A. § 1182(a)(8)(B) (West Supp. 1991); see also id. § 314, 8 U.S.C.A. § 1425 (West 1970). Secuon 212, however, expressly excludes
from its list of persons ineligible for citizenship any “alien who at the time of such departure was a nonimmigrant and who is seeking to recnter the United States as
a nonimmigrant. Jd. § 212(a)}(8XB), 8 U.S.C.A. § 1182(a)}(8XB) (West Supp. 1991). Neither section 212(a), nor section 314, 10 render excludable an alien
who evades military service by becoming a fugitive within the United States. See generally id. §§ 212(:)(8)(3). 314, 8 USC. A 83 1182(1)(8)(8), 1425 (West
1970 & Supp. 1991).

11414, § 212(a)}8XB), 8 U.S.C.A. § 1182(a)8)B) (West Supp. 1991) (draft evaders are excludable); id. § 314, 8 U.S.C.A. § 1425 (West 1970) (draft evaders are
- ineligible to nawralize); id. § 212(a)8)(A), 8 U.S.C.A. § 1182(a)(8)XA) (West Supp. 1991) (ahens mehgiblr. 1o namrahzz are excludahle). see al.ro ld. § 101 (a)(l9),
8 U. S C. A § 110l(a)(l9){West 1970) (deﬁmnm of“mehglblc to quzmshlp")

142 Aemy Regulmon 27-3, pare. 2-44(12) provides that prisoners conﬁned ina Um:ed Smes dxsclplma.ry barncks are :hglble for lcgul assistance from lhe Army
Legal Assistance Program even though they have been discharged from the service.

s

1435¢e, ¢.g., Immigration and Naturalization Act § 244(c), 8 U.S.C.A. § 1254(c) (West Supp 1991) (volnntary dcpannrc), id i 244(:), 8 U S. C A 5 1254(-) (Wm
1970 & Supp. 1991) (suspension of deportation); id. § 249, 8 U.S.C.A. § 1259 (registry). :

(14452232 CFR. § 94.4 (1991) (requiring military services to mnke l:very teasomblc d‘fonlo mam lhcn service membcn in the ltmed fon:es for three yaa.rs w
« that thzy may become chglble to tpply for natunlmhon) .

7 1"S¢¢NS0perunonsInstmcnms7.42.lc. 3 - i ' : s ; [
.uqd-.. ‘ ‘ L L
,“7ln re Iavler 12I&N Dec (BIA) 782 (1968) (deponanm pmcecdmgs were stayed, not.termmated)

MSINS Opennons Inm'uctxons 242.1(c).
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not violate federal law.149 An LAA normally may assist a
client to obtain one of two forms of relief from deportation or
exclusion that relate specxfically to members of the Umted
Statcs Armed Forces.

Rehef From Exclusion: '
Exemption From Visa and Passport Reqmrements

As a general rule, no one may enter the Unitcd States
without a valid passport. If the entrant is an alien, he or she
also will need a visa.150 This rule, however, has many
exceptions. For instance, any person “travelling as a member
of the Armed Forces of the United States on active duty” may
enter the United States without a passport or a visa.1s! A
service member need not be traveling pursuant to orders to
qualify for this exemption. Therefore, the exemption could
apply to an alien serving in the United States Armed Forces
overseas who travels to the United States on leave.
Furthermore, an alien’s registration receipt card—a document
more commonly known as the “green card”—will not expire
as a travel document during the alien’s active duty service
abroad.152

Relief From Deportation:
Suspension of Deportation

As stated above, a soldier who has no legal immigration
status is protected under the DOD-INS understanding and the
implementing INS Operations Instructions until he or she is

149 See supra mote 11,
15022 C.F.R. § 53.1 (1990).
15174 § §3.2(d).

discharged.!53 After discharge, however, an alien with no
legal immigration status has only three alternatives: to depart
the United States, to remain illegally in the United States, or
toseckaSuspenmonﬁomdeportaﬂon 154 -

Ifgranted a “suspenswn of deportanon an ahcn with no
lawful status in the United States may obtain lawful
permanent resident statns. In general, any alien may apply
for a suspension of deportation if, infer alia, he or she has
been present in the United States: physu:ally and conunuously
for not less l.’nan seven years.155 - :

The required: pcnod of continuous physxcal presence,
however, is only two years for an alien who was in the United
States when he or she enlisted or was inducted into the United
States Armed Forces and who thereafter served honorably.156
Moreover, an alien soldier may claim constructive physical
presence in the United States during periods that he or she
spent abroad under orders.!57 -

This relief applies even to soldiers who have no lawful
immigration status in the United States. Only rarely,
however, will an LAA encounter a soldier who could benefit
from suspension of deportation because only citizens and
lawful permanent residents lawfully may enlist in the United
States Armed Forces.158 An alien that obtains an enlistment
by misrepresenting his or her immigration status may be
charged, convicted, and punished under the Uniform Code of
Military Justice.159 If the alien’s punishment upon conviction
included a punitive discharge, or if he or she accepted an
other than honorable discharge in lien of court-martial, then
he or she will not be eligible for relicf.10

1528 CFR. § 211.1(b)X1)ii) (1990) (alien traveling pursuant to .govetnmmt orders). Lawful permanent resident aliens must carry an alien registration receipt card
or “green card.” Immigration and Namralization Act § 264, 8 U.S.C.A. § 1304(c) (West 1970). Failure 10 carry the green card is a misdemeanor. /d. The card not
only evinces the alien’s status uuhwfulpermanennendem.buulsofuncnm as a “visa substitute,” making an aliens® lrecnuymtod:eUmmdStamanmplc
process. A green card ccases to function as a “visa substitute™ when the alien is not traveling pursuant to government orders and remains outside the United States
for more than one year. 8 CFR. § 211.1(b)X1)GXA)- . ) o

133INS Opemtions Instructions 242.1c. |

1% Immigration and Namralization Act § 244(-), 8 us C.A § 1254(:) (West 1970 & Supp. 1991).

155 Immigration and Naturalization Act § 244 (a), 8 U.S. C.A. [ 1254 (s) (West 1970 & Supp. 1931). The levm-ymyenodis extended Iotenyea.rs for aliens who have
been canvicted of certain criminal offenses. See id. Significandy, an alien may apply for & :uspmnonofproceedmgsuﬂymeamecﬂmwnbpcndmgdepormtwu
proceedings. See Inre Torm,I&NDec (BIA) Interim Decision 3010 (l986)lehefdmspmsmddeponanonunuwuhbhm au:lunm proceedings.
156Immigration and Naturalwmon Act § 244(b), 8 US.CA. § 1254(b) (West Supp. 1991); In re Gee, 11 I&N Dec. (BIA) 639 (1966) In re Leong, 10 1N Dec.
(BIA) 274 (1963). Note that an alien with no :mxmgm.ion status who is in the United States at the time of enlistment or induction and who then serves hmm:bly
during a designated period of hostilities is eligible to apply direcily for naturalization. See supra notes 47-51 ind accompanying text.

1STINS Intexptetanons 316.1(b)X2), 316(dX 2).

158]n his capacity as a legal assistance attomey, the author has encountered only one soldier seeking 10 suspend deportation under these circamstances. The soldier
since has naturalized to United States citizenship.

1% See UCMJ art. 83 (fraudulent enlistment, sppointment or separation); id. art. 84 (effecting unlawful enlistment, sppoimment, or separation).
160Tmmigration and Naturalization Act § 244(b), 8 U.S.C.A. § 1254(b) (West Supp. 1991).
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. Assuming, however, that the soldier received an honorable

discharge, he or she will be eligible to apply for relief after
sansfymg the residency, requirement. = Again, if the soldier
enlisted in the United States, he or she will be eligible after
only two years of continuous residence in the United States,
including constructive residency. If the soldier did not enlist
in the United States, the seven-year re51dency requn’ement
will apply. .

Apphcauons for suspensxon of depomtlon may be made
only in connection with pending deportation proceedmgs
before an immigration court.!6! Accordingly, a discharged
alien who does not want to remain unlawfully in the United
States faces an anomalous situation in which he or she must
ask the INS to institute deportation proceedings to apply for
the remedy.. If the INS previously has terminated or closed
proceedings against the alien pursuant to the DOD-INS
understanding,162 these proceedings must be reinstituted or
reopened before an immigration court may consider the
alien’s apphcauon for suspensxon of deponauon

If the fonner soldler decides to remain in the Umwd States
1llegally until discovered by the INS, he or she can apply for
the relief -after being placed in deportation proceedings.163
Until the alien veteran obtains lawful resident status,
however, he or she will face all the difficulties inherent to
illegal residency, mcludmg sharply curtaxled employmem

opportunmes

: Because l.he relief is available in deportation proceedings,
the soldier must contemplate one possible pitfall before being
discharged. If the soldier receives his or her honorable
discharge outside the United States—or leaves the United
States after being discharged here—and then applies for entry
to the United States, he or she will be placed in exclusion
proceedings in which the relief of suspension of deportation

is not available. Yet, were the same veteran successfully to
sneak into the United States—entering the country without
inspection—or to enter with a nonimmigrant visa, he or she
then would become subject to deportation proceedings and
therefore could claim the relief. In advising a client that falls
within this scenario, an LAA faces many practical, legal, and
ethical obstacles to effective representation.!64 He or she
should refer the client to a private attorney and should advise
the new attorney of the client’s situation. Ideally, an LAA
should ensure that a client receives his or her honorable
discharge mszde the United States if the client is an unlawful
alien.

 New Relief: Special Immigrant Status
for Twelve Years of Honorable Service

In October 1991, Congress enacted legislation entitled
“Armed Forces Immigration Adjustment of 1991."165 The
new law grants special immigrant status to aliens who have
served twelve years in the United States Armed Forces or
who, as of the new law's enactment, had enlisted to serve for
at least twelve years.166 :Only 2000 visas are to be granted
each year167 under this legislation, which is expected
eventually to benefit approximately 3000 Filipino sailors
presently serving in the United States Navy.

Loss of Citizenshib
~ Introduction .~ ..
“Denaturalization” is the process by which naturalized

citizenship is revoked. Denaturalization is not automatic.
The government must initiate a revocation action in federal

1615¢¢ § C.F.R. § 244.1 (1991) (mspcnsmn of depomuon can be provided only by an lm:mgnnm judge, not by the INS); see also In re Tam. 19 I&N Dec.
(BIA) 1986) (luspmslon of dq)omuon is not lvaﬂablc in exclusion ptoceedmgs). ’ ,

152Se¢ INS Operauons Insuucnms 242, le.

163 Practically spealung. to state categoncally that an alien who voluntanly submits to deportation proceedings is more hkely to bc gramed a suspension of
deportation by an immigration judge is nnpossible Although the judge is allowed to consider voluntary submission &s & factor in the alien’s favor, one camnot
predict how much weight the judge will give it.

The most important hurdle in any application for suspension of dcponauon is proving huéshxp."l‘mm:gm‘non‘ inbmeﬁ afien advise their clients to wait until the
clients and their families have established strong ties to the United States before asking the INS to initiate pmcu-,dmgs By establishing these ties, an alien may
increase the hardship inherent in his or her deportation and thus may improve his or her dnnces of obtaining a suspension.

164For example, an LAA neither ethlca]ly nor lawfully, conld advise a d:entloenterthe Umted States without undergomg inspection. This entry would be a
crime, See Immigration and Naturalization Act §§ 275(2), 276, 8 U.S.C.A. §§ 1325(a), 1326 (West Supp. 1991). By advising the client to commit this offense, the
LAAhxmselforhenelfwouldbeguﬂxyoflohmnngdlecnme. See 18 US.CA. 5 2 (West 1969) (pnnclpals),neabolmmgnnonmdealmnonAai 277 8
US.CA. § 1327 (West Supp. 1991) (aiding or assisting an illegal entry). i

To advise a c].\mt to obtain & nonimmigrant visa would be improper if the client actually intends to immigrate to the United States. Were the client to apply fora
nonimmigrant visa under false pretenses, he or she could be charged with making s fraudulent statement of entry. See 18 U.S.C.A. § 1001 (West 1976). Again, lhe
LAA could be found guilty of soliciting the illegal conduct. /d. § 2.

165Pub, L. No. 102-110, 105 Stat. 555 (1991).
16514, § 2(a), 105 Stat. at 555 (10 be codified as Immigration and Naturalization Act § 101(a)27X(K), 8 U.S.C. § 1101a)}27)K)).
16714, § 2(b), 105 Stat. at 555-56 (1o be codified at Immigration and Naturalization Act § 203 (B)6), 8 US.C. § 1153(BX6)).
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district court and the revocation of citizenship must be
adjudged finally.168

“Expatriation,” as used in this article, means the forfeiture
of United States citizenship as punishment for a statutorily
defined, “expatriating” act.16? An expatriated citizen
becomes, by definition, an alien. Expatriation occurs
automatically by operation of the law. It does not have to be
adjudged. In general, an accused expatriate bears the burden
of establishing that no expatriation took place. He or she
must do so by proving that the alleged expatriating acts did
not occur or that he or she harbored no intent to renounce his
or her citizenship, despite apparently expatriating conduct.
The appropriate forum for this litigation will depend upon the
manner in which the issue arose.170

Denaturalization—Revocation of Naturalization

A naturalized citizen may be subjected to denaturalization
if he or she obtained United States citizenship by
misrepresenting a material fact in the naturalization
application.’”™ With respect to aliens who have claimed
citizenship on the basis of their honorable military service, a
subsequent discharge under other than honorable conditions
also may be a ground for denaturalization,!”2 subject to the
discretion of the judge of the appropriate federal district.17

Expatriation

The following information may be particularly important to
legal assistance attorneys that represent soldiers stationed
abroad.

Foreign Military Serv1ce

Congress has identified a United States citizen's voluntary
service in a foreign army as an act of expatriation.174 The
Supreme Court has upheld the constitutionality of this
legislation.!” Congress alleviated the impact of this law—at
least in part—by exempting from expatriation United States
citizens who served in Allied forces in World War I or World
War I1.176 No comparable legislation, however, exempts
citizens that served with America's allies in other conflicts.!7?

Employment by a Foreign Government

Current law provides that a United States citizen that
accepts any employment under a foreign government thereby
forfeits his or her citizenship if he or she “has or [has]
acquire[d]” the nationality of the foreign nation or has sworn
an oath of allegiance to the foreign government to satisfy a

168 Immigration and Naturalization Act § 340(a), 8 US.C.A. § 1451(z) (West Supp. 1991).

1®See id. § 349, 8 US.C.A. § 1481 (West Supp. 1991) (sctring forth the general bases for expatriation).

1% For example, the issue would arise if the government placed the expatriated citizen in deportation or exclusion proceedings. The sppropriste forum then would

be the immigration court. The issue also would arise if an expatriated citizen applied for, and were denied, a passport. The iate forum for challenging the

ll’;:)‘ﬂp(m)t. denial then would be federal district court. Compare id. §§ 106a(a), 242(b), 8 U.S.C.A. §§ 1105a(a), 1252(b) (West 1970) with id. § 360(a), 8 US.C.A. §
a

17114, § 340(z), 8 US.C.A_ § 1451(a ) (West Supp. 1991); see Costello v. United States, 365 U.S. 265 (1961).

12 Jmmigration and Naturalization Act § 329(c), 8 U.S.C.A. § 1440(c) (West 1970).

173 United States v. Sommerfield, 211 F. Supp. 493 (E.D. Pa. 1963); United States v. Meyer, 181 F. Supp. 787 (E.D.N.Y. 1960). Naturalization was not revoked in
either case.

174 Immigration and Naturalization Act § 349(a)(3), 8 U.S.C.A. § 1481(a)(3) (West Supp. 1991).
175Marks v. Esperdy, 377 U.S. 214 (1964) (mem.), aff g 315 F.2d 673 (2 Cir. 1963); see 42 Op. Aut’y Gen. 397 (1969).

176 Act of Oct. 5, 1917, Pub. L. No. 65-68, 40 Stat. 340; Act of May 9, 1918, Pub. L. No. 64-144, 40 Stat. 542, 545 (amending Act of June 29, 1906, Pub. L. No.
59-338, § 4, 34 Stat. 596, 597-98); Nationality Act of 1940, Pub. L. No. 76-853, § 323, 54 Stat. 1137, 1169, amended by Act of Apr. 2, 1942, Pub, L. No. 77-83, 56
Star. 198. These exemptions presently appear at Immigration and Naturalization Act § 327, 8 U.S.C.A. § 1438 (West 1970 & Supp. 1991).

Under the Nationality Act of 1940, service in the armed forces of a foreign state resulted in loss of citizenship unless the laws of the United States expressly
authorized this service and the individual involved was a national of the foreign state. The 1952 Act added that the foreign military service had to be anthorized by
the Secretary of State and the Secretary of Defense. Immigration and Namralization Act § 349(a)(3), 8 US.C.A. § 1481(a)(3) (West Supp. 1991); see Inre D, §
I&N Dec. (BIA) 674 (1954) (authorization by draft board insufficient).

1T7Regarding the effect of foreign military service during other hostilities, onc material issuc might be whether an individual’s service was voluntary. See
Nishikawa v. Dulles, 356 U.S. 129 (1958); Perri v. Dulles, 206 F.2d 586 (3d Cir, 1953); Acheson v. Maenza, 202 F.2d 453 (D.C, Cir. 1953). Another issuc would

be whether the individual actually served in the armed forces of the forcign nation. See Kawakita v, United States, 343 U.S. 717, 727 (1952) (holding individual’s
employment by private munitions firm controlled by Japanese Government insufficient grounds for expatriation); Ia re Z, 2 I&N Dec. (A.G.) 346 (1945) (holding

~ expatriation inapplicable to a United States citizen who had served in Canadian Officers Training Corps because that organization is not an active component of the
: Canadian Armed Forces); In re L.F., 2 I&N Dec. (BIA) 455 (1946) (same); In re S, 8 I&N Dec. (BIA) 340 (1950) (service in Irish Armed Forces did not mandate
expatriation). Still another issue would be whether the individual performed military service for s foreign nation. See In re M, 9 1&N Dec. (BIA) 452 (1961), afd

. sub. nom. Marks v, Esperdy, 315 F.2d 673 (24 Cir. 1963), aff' d, 377 U.S. 214 (1964) (mem.) (holding service in Cuban rebel army after Castro came to power to be
‘ an act of expatriation).
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precondition of employment.1”® The federal courts, however,
have minimized the effect of the statute.17

Voting in Foreign Elections

Congress once enacted legislation providing that voting in
a foreign election was an act of expatriation. Any United
States citizen—whatever the basis of his or her citizen-
ship!80—that voted in a foreign election automatically
forfeited his or her United States citizenship. In Afroyim v.
Rusk, however, the Supreme Court repudiated this doctrine,
holding expressly that “the Government has no power under
this (statute] .
voting in a political election in a foreign state.”181 Before the
Afroyim decision, Congress passed special legislation to aid
United States citizens who otherwise would have lost their
citizenships for voting in Italian!32 or Japanese.l"3 elections
after the end of World War II.

Travel Restrictions on Aliens
During Periods of Hostlhtlesm

The fedcral government usually restricts the departures of
aliens from the United States only during periods of
hostilities. ' During these periods, the United States may
impose additional restrictions on aliens who are nationals of
hostile or occupied countries. During the Korean conflict,
government agencies promulgated regulations restricting the

. . to rob a citizen of his [or her] citizenship for

departure of aliens—particularly Chinese nationals—with
scientific knowledge and training.!®5 During the Iranian
hostage crisis, the government exerted strict controls on travel
by Iranian nationals.!3¢ During Operations Desert Shield and
Desert Storm, President Bush also imposed travel and visa
controls, 187

Regulations still exist that authorize federal authorities to
prevent an alien’s departure from the United States if this
departure would be inimical to the interests of the United
States.18%2 To avert an alien’s departure, an immigration
judge, after conducting a formal hearing, must advise the INS
regional commissioner to restrain the alien.18? An alien
cannot appeal the regional commissioner’s decision.!90 The

regional commissioner may base his or her decision on confi-

dential information if, in the instant case, secrecy is essential
to national security.191

Conclusion

Before handling any immigration matter, an LAA should
determine whether he or she can handle the matter within the
scope of the Army Legal Assistance program. If a matter
falls outside the assistance the attorney lawfully may provide,
the LAA should decline to represent the prospective client.
An LAA who intends to assist a client in an immigration
matter should consult with an immigration law expert or—if
ethical considerations of confidentiality permit—an INS
attorney, to determine the best way to handle the matter.

178 [mmigration and Nawralization Act § 34%(a)(4), 8 U.S.C.A. § 1481(a)(4) (West Supp. 1991).
1M Afroyim v. Rusk, 387 U.S . 253 (1967) (holding that Congress has no power under the Constitution to divest & person of his or her United States citizenship,

absent that person’s own voluntary renundiation of citizenship); see also Kawakita v. United States, 343 U.S. 717 (1952); Fletes-Mora v. Rogers, 160 F. Supp 215

(S.D. Cal. 1958); INS Interpretations 349.5(a).
180Se¢ supra note 4.

181 Afroyim, 387 U.S. at 253.

182 Act of Aug. 16, 1951, Pub L. No. 82-115, 65 Stat. 191; see also In re Martini, 184 F. Supp. 395 (S.D.N.Y. 1960).

183 Act of July 20, 1954, Pub. L. No. 83-515, 68 Stat. 495,

1845z also ;u?ra notes 61-64 and nwbmpanying text (discussing restrictions on the naturalization of encmy aliens).

1838¢¢ Mao v. Brownell, 207 F.2d 142 (D.C. Cir. 1953) (fair hearing required).
186Notice No. 710, 45 Fed. Reg. 24,437 (1980); Notice No. 712, 45 Fed. Reg. 27,600 (1980); see Narenji v. Cﬂn.leln, 617 F24745 (D.C. Gir), ccrt denied, 446

U.s. 957 (1980) (upholding omsmunonnhty of resmcums).

""Excc Ordcr No. 12,724, 55 Fed. Reg 33,089 (1990) (prohibiting “any transaction by a United States person relating to travel [lo Iraql"); Exec. Order No.
12,725, 55 Fed. Reg. 33,091 (1990) (prohibiting “any transaction by a United States person relating to travel [to Kuwait]”); Dep't of State Cable No. 90-State-
294,648, reprinted in 67 Interpreter Releases 1038 (1990) (discussing revised visa procedures).

18822 C.FR. § 46.3 (1990) ( uut.honang restraint of an alien whose departure is deemed prejudicial to the interests of the United States); see In re Nimmons, 1

I&N Dec. (BIA) 599 (1966).

“922 C.FR. pt. 46 ; see Mao v. Brownell, 207 F.2d 142 (D.C. Cir. 1953) (fair hearing required).

19022 CFR. § 46.5.
19114
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Who’s Afraid of Command Influence;
Or |
Can the Court of Military Appeals Be This Wrong?

Colonel Craig §. Schwender
Staff Judge Advocate, 7th Infantry Division (Light)
Fort Ord, California

“Nothing can be done at once hastily and prudently.” convening authority had violated Rule for Courts-Martial
—Publilius Syrus, ¢. 42 B.C. 1107(d)1 by increasing the sentence of the court.? The Court
‘ of Military Appeals should have heeded the advice of

The Court of Military Appeals yielded to pressure to act Publilius Syrus.

hastily when it considered the extraordinary writ styled

Waller v. Swift.l The accused, Sergeant Waller, had been In beginning the majority’s analysis of the issue, Chief
convicted by a general court-martial and sentenced to a bad Judge Everett, writing for himself and Judge Sullivan,
conduct discharge (BCD), forfeiture of $400 pay per month restated the well-known rule that a convening authority’s
for one month, and reduction to the grade of private (E-1).2 power to commute a sentence is not absolute and that a
The convening authority, relying on clear authority in the sentence may not be increased by commutation.® Then,
Manual for Courts-Martial (MCM),? prior precedent from the apparently having found what two writers later characterized
Army Court of Military Review,* and the advice of his staff as a “hint of unlawful command influence,” the court
judge advocate’ (SJA), commuted Waller’'s BCD to misstated: “A basic theme of the Uniform Code of Military
confinement for twelve months. Justice is to prevent command influence.”® We must assume
this error was unintentional, for everyone is aware that
The Court of Military Appeals accepted an extraordinary commanders properly exert command influence on our

writé in which defense counsel advanced several arguments system every day.!1
contending that the commutation of the sentence was
improper. The court dismissed all but one of the accused’s Although the court may have forgotten momentarily, we

arguments, but agreed with the defense’s contention that the must remember exactly what command influence is and what

130 MLJ. 139 (C.M.A. 1990).
214. at 140.

3Rule for Courts-Martial 1107(d)(1) provides that “{t]he convening authority may for any or no reason disapprove & legal sentence in whole or in part, mitigate the
sentence, and change a punishment to one of a different nature 2s long as the severity of the punishment is not increased.” Manual for Courts-Martial, United
States, 1984, Rule for Courts-Martial 1107(d)(1)[hereinafier RC.M.].

4United States v. Darusin, 43 CMR. 194, 196 (C.M.A. 1971) (“replacement of an adjudged punitive discharge with confinement at hard labor for one year would
not increase the severity of the sentence”).

S5See Waller, 30 MJ. at 140-41. 1 should note that I was the STA in Waller's case.

S Although the court could have denied the writ because the accuscdcouldhavemsedlheusucm direct review, instead it chose to hear the writ, commenting, “it
scems sppropriate to consider . . . at this time, rather than await direct appellate review when sny relief granted would be of much less value.” /d. at 143. Is this
not true, however, int every case in which a convening authority has ordered a convicted accused placed in confinement?

THd.

8/d. A convening authority who felt the sentence of & court-martial inadequate once could retum the case to the court “for correction.” Some convening
authorities sent cases back several times. See William W, Winthrop, Military Law and Precedents 455 (2d ed. 1920). Although in today's climate a commander is
unlikely to increase an accused’s sentence intentionally, this action is not without historical precedent. In Fiorida in 1818, Major General Andrew Jackson court-
martialed Robert C. Ambrister for inciting and aiding the Creek Indians in their war against the United States. Colonel Winthrop relates that the court-martial
reconsidered its initial sentence that Ambrister be shot, and recommended instead that he be given fifty lashes and confined with ball and chain, at hard labor, for
twelve months. Id. at 464. General Jackson felt the court got it right the first time and disapproved the reconsideration. Id. Ambrisier was shot.

9TIAGSA Practice Notes, Commuting Sentences~When Is Less Really More?, The Atmy Lawyer, Apr. 1991, at 44,

10Waller,30 M J. at 143.

11T do not intend to deny the existence of the many civilian gadflies of military justice who would like to see the commander totally removed fran evexylspedof
our system. See, e.g., Arnthur J. Keefe and Morton Moskin, Codified leuary Injustice, 35 Comell L.Q. 151, (1949); J. Sherrll, Mxluary Justice is to Justice as

Military Music is to Music, (1970). For & more balanced view of this issue, see David A. Schlueter, Military Justice For the 1990°s—A Legal System Looking for
Respect, 133 Mil. L. Rev. 1 (1991).
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it is not. Many forms of command influence are legal.
Indeed, most command influence is mandated by Congress
and the President.!?

Was there command influence in Waller? Of course. Was
itillegal? Let us take a look.

The commander in Waller followed the laws Congress
gave us in the Uniform Code of Military Justice,!? the rules
the President gave us in the Rules for Courts-Martial,'4 and
the clear, specific precedent!s of the self-proclaimed
“supreme court of the military judicial system.”6 What more
could we ask of our commanders and our staff judge
advocates? If, under these circumstances, a majority of the
Court of Military Appeals!? can find a hint of unlawful
command influence, where are we to find prescient
commanders and SJA's to follow the rules the court might
craft in the future?

With what rule did the Court of Military Appeals leave us?
Chief Judge Everett flatly stated, “‘We need not decide what
would be the maximum amount of confinement, if any, to

-which the convening authority could lawfully have commuted

the bad conduct discharge in this case over defense
objection.”!® Apparently, we now have no rule, no

predictability. 'What can an SJA today advise a commander?

“Well, General, we don’t know if you can commute the BCD
to anything.!9 All the old rules are out the window? and now
we must look at many factors.2! One of the most important, it
seems, is what does the accused want?2 No, General, I'm
not kidding. No, General, you don’t have to ask him; I will.
Yes, General, the system sure has changed.”

Similarly, how can a military judge instruct the panel at a
rchearing on the maximum sentence if the prior sentence was
a BCD? “Well, ladies and gentlemen, the maximum penalty
in this case is a BCD, but if you decide that confinement is
more appropriate, you may substitute confinement for the
BCD. The maximum amount of confinement, however, is
uncertain and perhaps any confinement is too much.”

The Court of Military Appeals certainly has created
another meaningless area of appellate advocacy.23 Every
commutation now will be an issue on appeal.

12F g., Uniform Code of Military Justice arts. 22, 23, 24 (restricting authority to convene courts-martial to designated eommmdm) [hen:indler UCMI]; . ast. 25
(requiring convening authorities to select the court members personally based upon statatory criteria); id. art. 60 empowering convening authorities to take action
on the findings and sentence of the court with “sole discretion™ to commute). The requirements the Manual for Courts-Martial places on the commanders in our
military justice system are too numerous to list here.

138ee id. art. 60(c)(a) (*[t]he aul.homy under this section to modify the findings and sentence of a court-martial is a matter of convnand prcroga.rwe involving the
sole discretion of the convening suthority™) (emphasis added); id. art. 60(c)2) (“[t]he convening authority or other person taking such actian, in his [or her] sole
discretion, may approve, disapprove, commute, or suspend the sentence in whole or in pant™) (emphasis added).

URCM. 1107(d)(1); see also supra note 3.
15Dgrusin, 43 CMR. at 196; see also supra note 4.
16McPhail v. United States, 1 M.J. 457, 462 (CM.A. 1976).

17Judge Cox dissented in a clear, two sentence opinion:

A sentence to confinement for 1 year is either less than, equal to, or greater than, being awarded a bad-conduct discharge. Because I am of
the opinion that a punitive discharge is a serious and strong pumshment, I believe the 1-year sentence to be a commutation. See United
States v. Ohrt, 28 M.J. 301, 306 (CM.A. 1989).

Walker, 30 MLJ. at 145 (Cox, J., dissenting).
18Waller, 30 MJ. at 144 ( emphasis added).
1974,

20Cf. United States v. Hodges, 22 M.J. 260, 262 (C.M.A. 1986) (“[w]e have, however, generally lclmov;rledged that a punitive discharge may lawfully be
commuted to some period of confinement””) (emphasis added).

21 Factors the Waller court éxprcssly considered included the effect of the punishment on the accused’s veterans’ bmeﬁﬁ. the accused’s consent to the proposed
commutation, the accused’s “well-founded objection,” the view of the accused’s lawyer, opinion of the court members, and the impact of the punishment on the
accused’s family. See Waller, 30 MJ. at 144,

Z]ndeed, the accused, SGT Waller , did ask the court to dxschargc him, see id. at 140, from which the majority of the Court of Military Appeals divined the
resulting discharge to be “the cwn-mamal'l lenient intent.™ /d. at 143. Because the court members were not polled, this is but an interesting speculation. Might
not the pane] actually have felt that a bad conduct discharge was significantly more severe than the lengthy confinement requested by the prosecutor? Though each
unsupported theory is as likely as the other, the court relies on but one to support its opinion. See also, TIAGSA Practice Note, ‘supranote 9 at43n.242. -

BConsider the fatuous appellate lophlsny dealing with credit for days lpmt in pretrial confinement (or its equivalent) or the “Sargasso Sea” of mulnphmy that the
Court of Military Appeals has created. See, e.g., United States v. Zlotkowski, 15 M.J. 320 (C.M.A. 1983) (order granting petition for review) (Cook, I.,
dissenting). As Judge Cook remarked, )

How can there be prejudice to the accused . . . where: (1) the accused pleaded guilty, (2) in & special court-martial, (3) military judge alone,

(4) pursuant 1o & pretrial agreement limiting purishment, and, (5) the military judge considerled) many of the specifications multiplicitous for
sentencing, (6) adjudge[d] & sentence less than the statutory maximum for a special court-martial, and (7) sny ane of the lpea.ﬁuuons

carried & maximum sentence in excess of the jurisdictional limits of the special court-martial? Surely this court has better uses of its time

than pondering the specified issues which is little better than debating how many angels can dance on the head of a pin.

Id.
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Before Waller, commuting sentences involved no serious
ambiguity. Many previous decisions approved various
possible commutations of sentences.?* Prior Manuals for
Courts-Martial even included limited “Table[s] of Equivalent
Punishments” to help guide commanders.2s

If the new rule must give great weight to the desires of the
accused, where does that leave the commander who wants to
commute a sentence of confinement in order to take a soldier
to war? Judge advocates involved in the Gulf War
mobilization understand that some soldiers would sec the
commutation of confinement into a verbal reprimand and
immediate deployment as “increasing” their sentences.

The defense in Waller also asked the Court of Military
Appeals to examine the convening authority’s intent in
commuting the sentence. Apparently, the court declined only
because of a government concession on this issue.26 Where
does the Court of Military Appeals find authority to consider

this issue in light of the clearly contrary language in the
statute and the Rules for Court-Martial? What could
Congress have meant when it wrote that commutation is
within a convening authority’s “sole discretion™?2? What
might the President have meant when he ordered that the
convening authority may commute a sentence “for any or no
reason™?2 '

When the court offers legal reasoning of this sort, what are
practitioners in the field to do? Is it wrong to question or
debate through critical articles in the military community’s
legal publications??? I think not. If anything, more detailed
critical analysis is needed to ensure a healthy system and to
encourage acuity in the appellate judiciary,30

Judge advocates well could write law review articles to
discuss some of the weak decisions that the Court of Military
Appeals has rendered over the years. Some obvious cases
that come to mind include Cooke v. Orser ! United States v.

HE.g., United States v. Brown, 32 C.M.R. 333 (C.M.A. 1962) (“[clonsidering the consequences of a bad-conduct discharge, we entertain no doubt that
confinement at hard labor for six months and forfeiture of pay for a like period is a less severe penalty”) (emphasis added); United States v. Prow, 32 CMR. 63
(C.M.A. 1962) (holding BCD to be more severe than three months® confinement with partial forfeitures).

In United States v. Johnson the Court of Military Appeals expressly disapproved the cammutation of one year's confinement and total forfeitures into & BCD.

United States v. Johnson, 31 CM.R. 226 (CM.A 1962) The court held that

[clonfinement at hard labor involves placing a military eccused under physical restraint in a designated facility and there requiring him to

perform such tasks as may be lawfully assigned . ... When the accused’s term of imprisonment is over, he is entitled to be reumed to duty

with his armed service, unless, of course, it has in the meantime ended his military status administratively. Indeed, it is the purpose of the

Amny's fine disciplinary barracks system to use confinement in such a way that, where possible, the prisoner is restored to society as onc

willing and able to ahide by its mores . . . . [Certainly] the damage visited upon sn accused by & sentence to confinement may not involve the

" serious consequences of & punitive discharge . . . . Indeed we have implicitly recognized that its burden may exceed that of confinement to

the extent that we have approved an instruction which permitted & court-martial on rehearing to adjudge this physical restraint in licu of a

former sentence to a bad-conduct discharge.
Id.; see also United States v. Kelley, 17 CMR. 259 (C.MLA. 1954) (“viewed realistically and practically, I doubt that scarcely any punishment is more severe than
a punitive discharge™); ¢f. United States v. Smith, 31 CM.R. 181 (C.M.A. 1961) (holding that confinement may be substituted for & BCD at a rehearing); United
States v. Christensen, 31 CMLR. 393 (C.MLA. 1961) (suspension from rank for 12 months may be commuted to forfeiture of $25 per month for 12 months).

“There being no common denominator in the many forms of permissible penalties, we conclude the best workable rule requires an affirmance of [the convening
authority’s] judgment on appeal unless it can be said that, as @ matrer of law, he bas increased the severity of the sentence.” Christensen, 31 CMR. at 393
(emphasis added). '

25E.2., Manual for Courts-Martial, United States, 1969 (Rev. ed.), para. 127(c).

2%Waller,30 MJ. at 144 n.5. Withont puélﬂ:ing any supporting evidence, the defense claimed the commutation was motivated by a wish to have Waller available
as 2 witness in another trial. Noting that the Govemnment had replied that Waller's presence otherwise could be assured, the court stated that it “[t]herefore, . . .
[did not] need [t0] . . . consider the relevance of such putative intent.” /d. ’

Z1UCMT art. 60(c).
ZR.CM. 1107(d)X1).

3n recent years, the court, to its credit, has sought a wide variety of input to its decisions by means of amicus filings from the civilian and academic communities.
It has not always been 50 tolerant. Judge William J, Cook disclosed that, in 1955, the Court of Military Appeals reviewed an carly article that was critical of the
court to determine if fis author was guilty of conduct unbecoming a member of the military bar, but ultimately initiated no disciplinary proceedings. William J.
Cooke, Cowrts-Martial: The Third System in American Criminal Law, 1978 S. 1. U. LJ. 1, 29 n.126.

30See the Lincoln Day, 1898, address of Mr. Justice Brewer, in Government by Injunction, 15 Nat'l Corp. Rep. 848, 849. Justice Brewer declared,

It is & mistake to suppose that the Supreme Court is either honored or helped by being spoken of as beyond criticism. On the contrary, the
life and character of its justices should be the objects of constant watchfulness by all, and its judgments subject to the freest criicism. The
time is past in the history of the world when any living man or body of men can be set on a pedestal and decorated with & halo. True, many
criticisms may be, like their authors, devoid of good taste, but better all sons of criticism than no criticism at all. The moving waters are full
of life and health; only in the still waters is stagnation and death. [d.

-3112 MLT. 335 (C.M.A. 1982). Departing from years of preccdent, the Court of Military Appeals allowed the assurances of an Air Force judge advocate who had
lacked actual authority to act for the convening authority to bind the Government and ordered dismissal of charges against Second Lieutenant Christopher M.
Cooke. Id. at 346. Cooke, & nuclear missile launch officer who transferred extremely sensitive documents to Soviet sgents, was described by his commanding
general as “[a] traitor of the first magnitude.” See id. at 363 ((Cook, J., dissenting).

Judge Cook’s excellent dissent in Cooke is one of many that rank him among the finest jurists to sit on the Court of Military Appeals, or perhaps any court.
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Fimmano 32 United States v. Allen,33 United States v.
Kinman, and the long awaited, but disappointing, United
States v. Cortes-Crespo?® Although every attorney may have
his or her favorite,3 sufficient appropriate cases undoubtedly
exist to fill an issue of a law review.

A more important question is why these articles have not
been written already. One possible answer is that military
attorneys are trained to respect institutions like the court, and

-further, that some attorneys fear the effect that pointed
criticism of the Court of Military Appeals might have on their
military careers.3” Any chill on the literary efforts of judge
advocates effectively chills discussion as a whole because
few attorneys outside the military know enough about our
system to analyze it critically.3?

Some critics might argue that the court, without serious
oversight, has been too loose or “freewheeling™ in its

_statutory role.4® Commentators once expressed some

optimism that Supreme Court review, available for the first
time in 1985, would influence the court significantly. Due to
the extremely few military decisions for which the Court has
granted review,4! this arguably has not come to pass.
Nevertheless, the potential of Supreme Court review must
provide some measure of restraint on the Court of Military

Appeals.

So, where do we go from here? Must we allow the Court of
Military Appeals to meander jurisprudentially without critical
guidance from the military bar? Or; as I suggest, shall we
answer the call by writing and speaking on the issues we feel
the court could handle better? These judges are smart and
they work hard on their opinions; they desperately want to be
right.42 Let us do what we can to help them by providing fair
and well-reasoned criticism.

328 MLJ. 197 (CM.A. 1980). “Today, the majority wipes out two centuries of military practice and nearly three decades of decision in this Court to hold that an
authorization to search must be based on information provided under an cath or affirmation.” /d. at 206 (Cook, J. duscnung). So begins another of Judge Cook’s
efforts 1o distance himse}f from & majority position he found wrong. The court, 100, backed away from Fimmano, reversing thc oath requirement just one year later
in United States v. Stuckey, 10 M.J. 347 (C.M.A 1981).

3317 MJ. 126 (C.M.A. 1984). In requiring day-for-day credit for time spent in pretrial confinement the Court of Military Appeals obviously misinterpreted the
relationship of a Department of Defense Instruction to the 1966 Bail Reform Act, 18 U.S.C. § 3568 (1982) and the 1969 Manual for Courts-Martial Again, see
Judge Cook's excellent dissent, id. at 130-31.

3425 MLJ. 99 (CM.A. 1987). Kinman is but one of many cases in which the Court of Military Appeals refused to accept the presumption that the trial judge knows
and spplies the law. At sentencing, the Government offered, and the trial judge received, & statement by the victim that referred in passing to the accused's acts of
uncharged misconduct. The military judge stated unequivocally that he would nof consider the uncharged misconduct in determining an appropriate sentence. The
accused previously had pleaded guilty to sexual misconduct with his daughter under an agreement limiting the sentence to 18 months confinement, dishonorable
discharge, reduction to private (E-1), and partial forfeiture of pay and allowances. The military judge sentenced the accused only to reduction to specialist (E-4), a
bad conduct discharge, and confinement for 18 months. No forfeitures were adjudged. The Court of Military Appeals, however, somehow found prejudice and set
aside the sentence. Id. at 101-02. Judge Cox dissented vigorously. See id. at 102-04.

3513 MJ. 420 (C.MLA. 1982). During a time of great uncertainty in the area of mental msponsiblllty. the Court of Military Appeals, after specifying seven
supplemental issues, and after inviting widespread amicus briefs, took two years to deliver a two page opinion that concluded, “[W]e can no better define the terms
‘mental disease or defect’ than by use of the terms themselves.” /d. at 422.

36My personal favorites deal with the court’s expansion of its jurisdiction in ways that Congress neither envisioned, nor authorized. E.g., McPhail v. United
States, 1 MJ. (C.M.A. 1976) (review of a writ requesting relicf from a court-martial sentence that was insufficient to reach the court under its UCMJ art. 67
statutory appellate authority). Over the years, the court has pressed into other unreviewable arcas, such as courts-martial, e.g., Alvarez v. United States, 9
MJ. 14 (CM.A. 1980); nonjudicial punishment under UCMYJ article 15, e.g., Stewart v, Stevens, § MJ. 220 (CM.A. 1978). homnor code violations at the United
States Military Academy, e.g., Harms v. United States Military Academy, § M.J. 1111 (C.M.A. 1976); and advisory opinions on the lawfulness of orders, eg.
United States Navy-Marine Corps Coun of Military Review v. Carlucci, 26 M.J. 328 (C.M.A. 1988).

37The claim that criticizing the Court of Military Appeals may hurt one's military career is an argument without merit. Leaders in The Judge Advocate General's
Corps recognize both the court’s role in the military justice system and the value of critical review.

38**[TThere is little reason other than public spirit or nostalgia for virtually any lawyer to develop or maintain an mtcresl. much less expertise, in thxs field.”
Eugene Fidell, Military Justice: The Bar's Concern, 67 A.B.A.J. 1280 (Oct. 1981).

39When it was established in 1950, the court had no encumbering precedent. According to one interview, “That freedom, says Chief Judge Everett, has allowed
the court the latitude to *do justice' in individual cases, while at times, he concedes, sacrificing a little in legal consistency.” Lauter, The Military's Supreme
Court, The Nat'l LJ., Oct 31, 1983, at 23. One court waicher, Eugene Fidell, went further, saying the court “seems 1o lack that sense of restraint which is an
article of faith among” judges in the civilian federal courts. /d. at 23.

40The Court of Military Appeals is a court established by Congress under Article I of the Constitution. Its jurisdiction thus is limited to its enabling legislation—
UCMI article 67. Remaining within their statutory charter proved difficult for some judges, who a chose instead to push the limits outward in attempts to
acquire Article ITT jurisdiction by appropriation. See, e.g., Unger v. Ziemniak, 27 MJ. 349 (C.M.A. 1989). In this decision, the court found jurisdiction to hear an
extraordinary writ request on a case that it lacked the authority to review under UCMJ article 66(b). The court based its decision upon the possibility that the Navy
Judge Advocate General could refer the case to the Navy-Marine Corps Court of Military Review, from which it might be certified to the Court of Military
Appeals under article 67(b)(2). The majority justified this expansive view of their jurisdiction by proclaiming, “[O]n no occasion has Congress indicated any
dissatisfaction with the scope of our All-Writs Act supervisory jurisdiction, as we explained it in McPhail.” Unger, 27 M1. at 353,

41 As of this writing, only one case has received plenary review. See Solorio v. United States, 483 U.S, 435 (1987).
42No citation is necessary to support clzims of intelligence and industry. I infer their desire to be correct from my six years on the trial bench.
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.. Annual Review of
‘Developments in Instructions

Colonel Herbert Green
: Seruar Military Judge, Third Judicial Circuit

For_t Hood, Texas

This article reviews some of the more important appellate
cases of the last year involving instructional issues.
Preliminary Instructions

A military judge may give prehmmary mstrucl:ons1 to the

members of a court-martial.2  When a judge delivers these

instructions, t.‘hey must be complete and they must not refer to

instructions given in other cases.3 Although the Court of

Military Appeals recognizes that prehmmary instructions are
not essential, it has emphasized that to glve them is “the much
preferred practice.”4

Last year, the Army Court of Mxhtary Review came close
to requiring trial judges to give preliminary instructions—at

least in contested cases. In United States v. BrewsterS the

Army court conceded that the instructions are not required by

law. It opined, however. that the delivery of prehmmary.
instructions “is conducive to ensuring that the accused’"

receives a fair trial,"é addmg. “[W]e again commend this
practice to the military judges and parueularly commend the
practice in contested cases.”7 -

To argue with the recommended practice is difficult when
members are sitting as a court-martial for the first time or
when they have not sat as a court in a long while. To accept

that prehmmary instructions will benefit the members or the
accused significantly is equally difficult, however, when the
members regularly have been sitting as a court for an
extended period. 'I'hatmerecordofmalwilllookbettenf
the trial judge delivers these instructions is undeniable. That
the members, however, will listen attentively to instructions
they already have heard repeated agam and agam is doubtful
atbest. ' -

A trial ]udge knows the members because he or she has
seen them regularly The judge can tell by their expressions
and by their body languages whether preliminary instructions
are necessary—or would be of any value at all. Perhaps
appellate courts should leave this matter to the discretion of
trial judges, rather than recommendmg the use of preliminary
mstructmns 1n language that almost amounts toacommand.®

Oﬂ'enses

In United States . thal 9 the accused and an accomphee
kidnapped the victim and drove her to a secluded area.
There, both men raped her—first the accomplice, then the
accused. The accused later was charged and convicted of one
specification of rape!® and of one specification of kid-
napping.!! The Government used the standard rape
specification.!? It did not specify whether the accused was

185¢e Dep't of Army, Pam. 27-9, Military Judges® Benchbook, para. 2-24 (1 May 1982) (Cl 15 Feb 1985) [hemnaftet Bmd'xbook]

2Manual for Courts Mamal, United States, 1984 Rule for Courts- Mamal 913(&) [heremaﬁer R.C.M. 913(s)). -

3United States v. Waggoner.GMJ 71,79 (CM.A.1978).
41d. at79.

532 MJ. 591 (A C.M.R. 1991)

6]d. at 594; see aLca Waggoner, 6 MJ. &t 79 n2. In Um:ed Smes v. Ryan, 21 MJ 627, 632 (A.C.M.R. 1985). d:e court lpptvved

instructions that

included instructions on reasonable doubt and credxbilny Preliminary instructions also may discuss anticipated defenscs. See United States v. Bradford 29 M.
829, 831-32 (A.C.M.R. 1989) (discussing use of excessive force 1o deter); Benchbook, paras. 5-2, V.

TBrewster,32 M J. at 594.

$When a military judge declines to deliver preliminary instructions, he or she may want to place the reasons for that decision on the record.

923 MJ. 319 (C.ML.A. 1987).

10/4, at 320; see Uniform Code of Military Justice art. 120, 10 U.S.C. § 920 (1988) [hereinafier UCMJ]. : .

11Vidal, 23 M.J. at 320; see UCMYJ art. 134; see also Manual for Courts-Martial, United States, 1984, Pant IV, para. 92 [hereinafter MCM, 1984].

125¢¢ generally MCM, 1984, Part IV, para. 45f.
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charged as a perpetrator or as an abettor.!3 On appeal, the
defense claimed that, to convict the accused, two-thirds of the

members had to agree on the same theory of criminal
liability, arguing that the trial judge had erred by failing to
declare this in his instructions to the members.!4 The Court
of Military Appeals expressly rejected this argument. It
stated that the members did not have to agree on any
particular theory of criminal liability to convict the accused.!S

~The court also recognized that Vidal ac'tua‘lly‘ participated

in two rapes in a very short time.!¢ It noted that when
multiple criminal acts occur, but only one is charged, the
military judge should compel the Government to elect which
act it wants to prosecute.!? The court, however, concluded
that this remedy was unavailable 1o Vidal, remarking that *‘an
election has not been required where offenses are so closely
connected in time as to constitute a single transaction,™8

Last year. in Umted States v. Holt 19 the com‘t rcﬁned the
teachings of Vidal. Holt was convicted of one specification
of sodomy, and of one specification of indecent acts, upon his
minor stepdaughter. The sodomy specification alleged that
Holt had commntted sodomy with the stepdaughter *“on divers
occasions” at Fort Polk, Louxsnana. and Hexdelberg.
Germany.2® The evidence ultimately established that he had
committed one act of sodomy at each location.2!

On appeal, the defense claimed that the trial judge should
have instructed the members that, to convict the accused,
two-thirds of the members had to agree that the accused had
committed a particular act of sodomy at a specific time and
Pplace. The court agreed that two-thirds of the members had
to concur that a particular act had occurred. It observed,

13Vidal; 23 MJ. at 322, See generally MCM. 1984, Part IV, para. 45f.

14Vidal, ZiMJ at 322; see also UCMJ ant. 77 MCM, 1984 Pl.nIV pan. 1.

however, that, in his instructions, the trial judge actually

- stated that two-thirds of the members had to agree that glf the

acts had occurred before finding the accused guilty. The
court concluded that the accused actually benefited from the
faulty instruction, remarking that, although either act would
have been legally sufficient to establish the accused’s guilt,

~ the instructions essentially required the Government to prove

both acts to obtain a conviction.22

The issue these decnsxons rmse for trial Judges is how to
apply the teachings of both cases. Vida! clearly holds that
when one criminal transaction occurs and the accused may be
found guilty of an offense under multiple theories of criminal
liability, two-thirds of the members need not agree on any
particular theory to convict. Accordingly, the trial judge need
not give an instruction mandating agreement on a particular
theory. When the specification or the evidence indicates
multiple criminal acts, rather than multiple theories of
liability, Vidal apparently requires the Government to elect
which offense is being prosecuted, unless the acts are so close
in time that they essentially are parts of the same tmnsacnon

Holt suggests another course. If a specification alleges that
an accused committed mumple criminal acts on divers
occasions, or if the evidence establishes that the accused .
committed several discrete- offenscs—-although he or she
actually was charged with only one offense—the military -
judge may instruct that, to comnct. two-thirds of the members
must agree that a particular act occurred. The former
situation reflects the facts found in Holt. The latter could
arise when a specification alleges that an accused raped the*
victim on or about a certain date and the evidence establishes
that, on that date, the accused actually committed multiple

15Vidal, 23MJ at 324-25. Theeounnoted muraha thatbeuuse“l.hemtewllbawu:nthelwomofmuﬂinmmwuverybn:f'and"[t]hebunmm

the same™ that “the [forced] penetration{s] of the victim .

. [were] one continuous [criminal] transaction.” ‘/d. at 325. It then remarked that the accused could be

found guiltyauprincipleeizherumabenororulpelpetnwr.ld. (citing UCMJ art. 77). The court concluded that, as long as sufficient evidence existed for the

members to find the accused guilty of rape for his participation in the one criminal transaction, **[i}t [made] no difference how many members chose ..

of liability or the other.” Id.

. ane theory

Under the facts, the accused also may have been guilty of rape as a coconspirator. See United States v. Gaeta, 14 M.J. 383, 391-92 (CM.A. 1983); MCM, 1984,
Part IV, para. 5¢(4)(S). If the accused had been tried by @ five-member court and one member had found the accused guilty only on a theory of abetment, one
member had found the accused guilty only as a coconspirator and two had found him guilty only as the perpetratar, the four members would have to vote for &
ﬁndmgof;mlty Accoudmgly.thucw;edlegaﬂyeaﬂdbefomd;mltyevmihnmplsmuodtydmcwun-mmnlfniledtoagreemﬂ:edworyof;uﬂt.

16Vidal, 2BMJ. at 320-21 324-25
1714, at 325.
1814,

1933 M.J. 400 (CM.A. 1991).

20/4. at 402. The Coun of Military Appeals set oat the complete specification in its opinion. See id. -

M,

2/d. a1 403.
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rapes several hours apart. If election were the only remedy,
the Government might be encouraged to plead multiple
specifications that not only would lengthen the charge sheet,
but also could expose the accused to absurdly long periods of
confinement upon conviction. The suggested instruction
regarding concurrence on a particular act, however, comports
well with the court’s exl:n'essed concern for double jeopardy
protection,

Last term, the Supremc Court considered issues similar to
those litigated in Vidal and reached a similar conclusion. In

Schad v. Arizona® the accused was charged with one count of

first-degree murder. The relevant Arizona statute defined
first-degree murder, inter alia, as premeditated or felony
murder.2? At trial, the defense asked the judge to instruct the
jury that, to convict, it had to agree unanimously on a single
theory of murder. The judge refused. The jury later con-
victed the accused. On appeal, the Supreme Court affirmed
Schad’s conviction. The Court held that Arizona’s statutory
definition comported with due process,2S concluding that the
alternate criminal theories set out in the statute were not
elements of the offense, but only “means of satisfying the
element of mens rea.”?5 - Accordingly, the instruction the
defense requested was not requxred.

In United States v. Lyons?' the Court of Mlhtary Appeals
discussed the instructions applicable to carrying a concealed
weapon.2® After his conviction for that offense, Lyons had
argued on appeal that unlawful carrying is an element of the
offense. He claimed that, because the Government had

presented no evidence that he had carried the weapon

unlawfully, his conviction should be set aside,

The Air Force Court of Military Review agreed that
unlawful or unsanctioned carrying is an element of .the
offense, but disagreed with the accused’s claim that the
Government had to introduce actual evidence of that

3111 S. Cv 2491 (1991).

MSee id l12495 n.1 (quoting Anz. Rev. Stat. Ann. § 13. llOS.A (1939))
”Id at 2504,

2614, a1 2500, 2504.

2733 MLJ. 88 (C.MLA. 1951), aff" g 30 MLT, 724 (A.F.CMR. 19%0).

BUCMY art. 134; see also MCM, 1984, Part IV, para. 112; Benchbook, para. 3-186.

unlawfulness to obtain a conviction. It held that the fact
finder may infer unlawfulness from the circumstances
surrounding the carrying of the weapon. The court also
opined that the military judge should instruct the members
“regarding the existence and application of the inference.”2?
It stated specifically that the judge should instruct -

. (1) that carrying a concealed weapon is
unlawful unless it is specifically author-ized
by military regulation or competent

.. authority or is necessitated by the
- exigencies of military service; ~

) that. carrying a concealed weapon
. may be inferred to be unlawful in the .
absence of evidence to the contrary; and

(3) that the drawing of this inference is
not required.30

Finallj. the court held that thé trial judge’s failure to deliver a
permissive inference instruction did not prejudlce the
accused 31

- Lyons fared no better when he repeated his argument
before the Court of Military Appeals. The higher court
concurred that “the unlawfulness of the carrying of a
concealed weapon is an element of the charged offense,”32
but also found that direct evidence of unlawfulness was not
required33 and held that the members could infer unlaw-
fulness.4 :

The Court .of Military Appeals did not refer specifically to

_ the Air Force court’s three-part recommended instruction. A
- fair reading of the opinion, however, suggests that when the

Government secks to prove unlawfulness by circumstantial
evidence and the evidence supports an inference of

5-9Unimd States v. Lyons, 30 MJ. ‘724, 726 (A.F.CM.R. 1990), aff d, 33 MJ. 88 (CM.A. 1991).

30/d.

3/d. at 727.

32Lyons, 33 MJ. at 89.
33/d. at 90.

M.
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unlawfulness, the military judge should instruct the members
that they may ‘infer unlawfulness in the absence of contrary
evidence and that the drawing of that mference is not
mandatory 35

Whel.her the ;judge should deliver a permissive inference
instruction depends on the facts of the case. In Lyons, the
Court of Military Appeals noted that a judge may give the
instruction “if there is a rational connection between the fact
proved and the ultimate fact presumed . . .. [Tlhe inference [,
however, must not be] so strained as not to have a reasonable
relation to the circumstances of life as we know them.”36
Because Lyons’ military duties involved “stereotypical
maintenance functions,”3? the members reasonably could
conclude that ‘his carrying of a concealed weapon was
unlawful.3® Accordingly, a permissive. inference instruction
would have been proper had the Judge chosen to dehver it.

As noted above the Air Force Court of Military Review
proposed a three-part model instruction. The Court of
Military Appeals surely was aware of this proposal. Its
opinion, however, is silent on the efficacy of the first part of
the model instruction. Accordingly, trial judges may wish to
avoid using the first part of the suggested instruction when
they instruct courts-marual » .

The crime of rape4° requiresas essential elements that the

accused engage in sexual intercourse by force and without the
victim's consent. Evidence that the accused used physical
force to overcome the victim’s actual resistance, or to place
the victim in such a position that she could not resist, clearly

establishes the requisite force.4! ‘When “intimidation or
threats of death or physical injury make resistance futile, it is
said that [the accused applied] ‘constructive force’.'. . ,
satisfying this element.”2 In intrafamily, parent-child rapes,
the perpetrators rarely rely on physical force or on overt
constructive force, such as threats of bodily harm.:
Nevertheless, the Government can prove the requisite use of
force by presenting evidence that “the sexual intercourse
[was] accomplished under the compulswn of long continued
parental duress.”43

In Um'red States v. Palmer,# the accused was charged with

_ raping and sodomizing his minor stepdaughter. The military

judge gave the standard instructions on force and lack of
conscnt.45 He then attempted to tailor these instructions to
the unique parent-child relationship, stating,

Resistance of a victim is a relative term
and must be considered in accordance with
the special circumstances of each case.
Consent to sexual intercourse if induced
by fear, fright or coercion, is equivalent to
physical force. Accord-ingly, in the rape
of a stepdaughter by her father, it is not
necessary to show that she physically
resisted. It is sufficient that she submitted
under compulsion of a parental com-
mand.4

On appeal, the accused cited thisv instruotion as error,
claiming that it improperly relieved the Government of part

38 See . The Militry Judge: Benchbook pmv:des [ perhuos;ve inference instruction at paragraph 7-3. This model instruction, however, is unnecessarily long.

Benter sources for the wording of a permissive inference instruction are the second and third parts of the instruction suggested by the Air Force Court of Military
Review. See Lyons, 30 MJ at 726 (mmg United States v. Thompson, 14 C.M.R. 38, 42 (C.M.A 1954)) Su generally Umlsd States v. Mance, 26 ML, 244, ?53-
56 (CM.A. 1988). : ‘ :

3‘Lyou.r, 33 MJ. at 90.

3d.

384,

39The Court of Military Appeals recommended that the circumstantial evidence instruction that appears in the Military Judges' Benchbook bé modified. See id. at
90 n.* (citing Benchbook, para. 7-3). Compared to the permissive inference instruction, however, the importance of the circumstantial evidence mstrucuon m
Lyons is negligible.

40UCMI art 120

41See generally United States v. Bonano-Torres, 31 M.J. 175 (CM.A. 1990); United States v. Bradley, 28 MJ. 197 (CM.A. 1989); United States v. Short, 16
C.MR. 11 (CM.A. 1954), United States v. Henderson, 15 C.MLR. 268 (CM.A. 1954). Neither the Mlllldfy Judge: Benchbook nor the Manual for Cotms-Mamal

defines force. See MCM, 1984, PmIV pana. 45; Benchbook, para. 3-89. .

42United States v. Palmer, 33 MJ. 7, 9 (CM.A. 1991). See generally United States v. Bradley, 28 MLL. 197 (CM.A. 1989); United States v. Hicks, 24 M.J. 3
(C.M.A. 1987).

43United States v. Dejonge, 16 MJ. 974, 976 (A.F.CMR. 1983).
4433 MJ. 7(CM.A. 1991).
4351d. at 10. See generally Benchbook, para. 3-89.

4Palmer, 33 MJ. at 9. The rules may be different, however, when a juvenile victim is an older teenager. See United States v. Rhea, 33 M.J. 413, 424-25 (C.M A.
1991).
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-of its burden of proof by establishing a per se rule of force
and lack of consent in intrafamily sex offense cases4? The
Court of Military Appeals disagreed. The court first
acknowledged that, in intrafamily sex offense cases, the
element of force can include the constructive force that
emanates from the unique power of parental control. It then
found that the trial judge’s instructions, taken as a whole,
properly defined the concepts of force and lack of consent.
Finally, it rejected the accused’s claim that the instructions
had created a per se rule of force and lack of consent.
Holding that the instructions properly defined the issues, the
court concluded that, although the tailored instruction might
have been better crafted, it was legally adequate and did not
_prejudice the accused 48

Substantive rules of law dctermined the adequacy of
instructions in several decisions during 1991. In one case,*
the court held that espionage0 is a specific intent crime. The
perpetrator must act either with the intent to injure the United
States or with reason to believe that his or her actions will
harm the nation. Accordingly, an instruction that permits a
court-martial to convict an accused of espionage on evidence
that shows only that the accused acted “without authority” is
insufficient to communicate the specific intent required.!

In another case,52 the accused was charged with felony
murder. The Government alleged that the accused killed the
victim while committing a robbery.533 The defense counsel
asked the military judge to instruct the members that, to
convict the accused of felony murder, they had to find that he

47Palmer, 33 MJ. at 9.

4314, 2t 10,

49United States v. Richardson, 33 MJ. 127 (CM.A. 1991).
SOUCMY art, 1062, |

had harbored the intent required for robbery when he struck
and fatally injured the victim.* The judge refused. The
Army Court of Military Review affirmed the conviction on
appeal, It found that the requested instruction would have
been erroneous because “the: intent to steal required in
robbery may have been formed after the commission of an
assault rendenng the victim helpless 55

Instructlons in Air Force fratermzauon cases once again
were the subjects of appellate litigation.5 In Urized States v.
Wales57 the Court of Military Appeals held that, in the
absence of a punitive regulation, fraternization between an
officer and an enlisted service member is punishable in the
Air Force only if a command or supervisory relationship
exists between the individuals.58 It further beld that, under
the circumstances of that case, an instruction calling on the
members to consider whether the chain of command had been
compromised would have been too confusing.39

In United States v. Fox®° a squadron commander was.
accused of fraternization with his first sergeant. The military
judge gave instructions identical to the instructions in Wales.
The Air Force Court of Military Review, however, upheld the
instructions and the conviction. The court distinguished
Wales factually, noting that, in Fox, the command and
supervisory relationship was clear. It then held that “the
presence of a direct supervisory relationship has never been
elevated to the status of a separate ¢lement.”6! Finally, it
opined that, although an instruction addressing the issue of
supervisory relationships might have been appropriate, in the

S1Richardson, 33 MJ. at 131. The instruction appears in the opinion. See id. at 129. The standard Benchbook instruction later was lmended w emfonn to
Richardson. See Trial Judiciary Memorandum 91-10, Office of the Chief Trial Judge, U.S. Amy, 30 Oct. 1991.

$2United States v. Fell, 33 M.J. 628 (A.CM.R. 1991).
S3UCMJ art. 118(4).

54Fell, 33 MJ. at 632. The requested instruction appears in the opinion. See id.

3314, See generally United States v. Washington, 12 M.J. 1036 (A.CM.R. 1982).

36Fraternization in the Air Force has been the subject of an inordinate smount of appellate scrutiny. See generally United States v, Appel, 31 MJ. 314 (C.MA.
1990); United States v. Wales, 31 MJ. 301 (CM.A. 1990); United States v. Johanns, 17 MJ. 862 (A.F.CMR. 1983), affd in part and rev'd in part, 20 MJ. 155
(C.MLA. 1985).

5731 M.J. 301 (CM.A. 1985). -

581d. a1307.

591d. a1 308 . Asozmnallydnfted.l.hclpeqﬁcmmsinWduallegedlhanhecnlmedpmmmvdvedwuundermemscdlnﬂnarysupervmm Id. 302,
“The Government, however, deleted this language prior 10 assembly. /4. at 303. Nevertheless, at tial, the trial counsel prevailed upon the judge 10 deliver an
mmucnmmfemngwd)ecomprmeoftbechamofmmand Under these circumstances, Omf]udgeEvemdendgeSulhvmfomdlhumxmmmbe
prejudicially confusing. /d. at 308. The offending instruction In the opinion. See id. at 305. Notwithstanding the confusion unique to Wales, the instruction
ddxvemdbythehal;udgeasmmﬂy:d]eaedtheumchmmedd@moﬁmmm'Ca-nparud.wuhUmledSmelv Free.l4CM.R.466(N.B.R. 1953).

6032 MLJ. 747 (A.F.CMR. 1991).
61]d. ar 750 .
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instant case it was not reqmred and its absence did not
mandaxe reversal ‘

Defenses

In Umted States v. Langley62 the Court of Mﬂxtary Appeals
reversed one decision of the Army Court of Military Review
and sounded the death knell for another.$3 = Charged with
assault with intent to commit rape,$ Langley had defended
on a theory of mistake of fact as to the victim’s consent.65
The trial judge instructed the members that this mistake
would be a defense if the mistake was both honest and
reasonable.56 - The defense counsel objected, arguing that
because Langley was charged with a specific intent crime, his
mistake was a defense if it was honest, however unreasonable
.it might be.. The judge overruled the objection and Langley
was convicted. Langley appealed, claiming as error the
judge’s instruction on honest and reasonable mistake.

‘The Army Court of Military Review afﬁrmed 67 citmg
United States v. McFarlin.® In McFarlin, the Army court
had held that an accused’s mistaken belief that the victim had
consented to sexual intercourse is a defense to indecent
assault only if it is both honest and reasonable. “This is
~ because the mistake in question [does] not relate to [the
accused’s] intent, but rather to another element, the presence
.or absence of the victim's consent.”s® The Army court
accepted McFarlin as persuasive authority in Langley, stating

that “[al]though [McFarlin] involved an indecént assault, it is
nevertheless pertinent here since indecent assault is a lesser

6233 MLJ. 278 (CM.A. 1991).

“included offense of assault with intent to commit rape and in

both ‘McFarlin, and this case, the consent of the rcspecnvc
vncums was at lssue L SRR

The Court of Mllx(ary Appeals completely re_lected the
lower court’s reasoning. Initially, it reaffirmed that an
honest, albeit unreasonable, mistake of fact is a defense if it
relates directly 1o the mens rea of a specific intent offense.”!

-Conversely, when a mistake affects an element requiring only
-general intent or knowledge, the mistake is a defense only if it
“was honest and reasonable.’? McFarlin did not deny these

rules. In that decision, the Army court correctly noted that
the specific intent involved in sexual assault goes only to the
intent to gratify sexual desires, not to the offense as a
whole.”? McFarlin’s mistake related to the absence of

“consent—an element of sexual assault for which a specific
‘intent is not required.’ Therefore, his unreasonable bchef
f that the v1ct1m had consenwd did not constitute a defense

Next, the court analyzed the speciﬁc intent mherent in

-assault with intent to commit rape. It found that the pertinent

specific intent of that offense “includes the entire crime of
rape—including taking [the] victim without her consent.”75
Accordingly, the Army court erred when it applied

‘McFarlin—a case analyzing the effect of mistake on a

general intent element—to Langley. The Court of Military
Appeals concluded that, if Langley honestly believed that the

victim had consented to sexual intercourse, this honest

mistake—however unreasonable—was a defense. - That the

‘mistake was not a defense 10 a lesser-included offense of the
charged specific intent offense was of no consequence.’8

63See United States v. Apilado, CM 9001937, 1991 WL 182991 (A.C.MR. 12 Sept. 1991), vacated, 1991 WL 250619 (A.C.M.R. 26 Nov. 1991).

64UCMY art. 134; see MCM, 1984, Part IV, para. 64.

'63Langley, 33 M.J. at 279; see also R.CM. 916j).

Langley, 33 M.J. a1 280. The instruction appears in the opinion. See id.

67United States v. Langley, 29 M.J. 1015 (A.C.ML.R. 1990), rev'd, 33 M.J. 278 (CM.A. 1991).

619 M.J. 790 (A.C.MR. 1985).
1, 2793,

0Langley, 29 M. at1017.
“T1See Langley, 33 MJ. t 262,
1y,

B,

74The Manual for Courts-Martial does nct assert that acting without the consent of the victim actally is an element of indecent assault. It does state, however, that
one element of the offense is that the accused assaulted the victim. MCM, 1984, Part IV, para. 63. The Manual defines an asssult, in part, as an act taken without
the lawful consent of the victim.  See MCM, 1984, Part IV, para. 54c(1Xa). Su'nilaﬂy. the Berchbook includes the following as an element of mdecent lssauh
“That the accused’s acts were done without the consent of . [the vu:nm] md agamsl her/l:ns will.”. Benchbook, pan. 3-128. - ' .

75Lang!ey. 33 M. u 282 &n. 4 (citing Umted Stalzs v. Hobbs 23 C.M.R. 157 162 (C.M A. 1957)). v

76 Notwithstanding the instructianal error, the court affirmed, holding that the n-ial judge's error was harmless. See Langley, 33 MJ. at 283
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- In-United States v. Apilado™ the Army court repeated the
errors it made in Langley. Apilado was convicted of
attempted rape.’ On appeal, he challenged as erroneous the
trial judge’s instruction that an accused’s honest and
reasonable mistake that the victim had consented to sexual
intercourse was a defense.” The Army court affirmed
Apilado’s conviction. In its opinion, the court acknowl

that honest mistake is a defense to a specific intent crime, It
opined, however, that the mens rea element of the crime an
accused has attempted to commit determines whether'a
specific intent is at'issue. ' Accordingly, the court concluded
that attempted rape, like rape itself, is a general intent offense
and ruled that the accused’s mistake ‘as to consent had to be
both honest and reasonable to amount to a defense . The court
also relied on McFarlm and .on its opinion in Langley to
support ns conclusmn 80 .

Clearly. the Army court decnded Apilado mcorrect.ly
Attempted rape requires as.an essential element that the
accused speclﬁcally intended to have sexual intercourse with
the victim without kier consent. An accused’s mistaken belief
that the victim consented relates directly to the specxﬁe intent
inherent in the crime. Accordingly, the mistake is a defense
if it is honest. even if it is not reasonable. Moreover. the
Army court's reliance on prior precedent was ﬂl-founded
The Court of Mlhtary Appeals expressly rejected the Army
court's reasoning in Langley and found McFarlin mapposne
to atiémpted rape cases; therefore, Ap:lado plamly cannot be
sustamed by these authorities.8!

In the wake dff Langlcy. the Army Court of M:lntary
Review reconisidered Apilado $? Finding Apilado inconsistent

with Langley, the Army court held that the trial judge's

-instructions on mistake were erroneous, set aside Apilado’s

conviction, and authonzed arehearing.®?

The mstrucuon for mistake of fact as to consent also was at
issue in United States v. Sellers® Sellers was convicted of
raping a female airman in her room. On appeal he claimed

as error the failure of the military judge to instruct on mistake

of fact regarding the victim's consent.' The court responded
by repedting the general rules that apply to instructions on
defenses. If the evidence reasonably raises a defense, the trial
Judge must instruct on that defense sua spbnme 85 The right to
an instruction is not waived by the accuSed's failure to
request it, nor must the accused tesufy to raise the issue.86
The court then noted that the accused and the v1ct1m had
engaged in consensual sexual intercourse on two prior
occasions and that, when Sellers allegedly raped her, the
victim neither cned .out loudly, nor tried to remove herself
from the scene. Nevertheless, the court affirmed Sellers’

conviction. ' Although it described the case as “borderline,”87
the court held that no instruction on the mlstake of fact

defense had been necessary, assemng. “It would have been

virtual s ulatlon for the court members to find that the
victim did not consent but that the accused beheved she
did.”ss

Military appellate courts considered similar issues in
several other cases. In United States v. Watford % the
accused claimed as error the trial judge s failure to deliver sua
sponte a voluntary intoxication instruction. The evidence,
however, established only that the accused had consumed two
rum drinks and two beers in slightly more than four hours

T1United States v. Apilado, CM 9001937, 1991 WL 182991 (A. C.M.R. 12 Sept. 1991), vaeated 1991 WL 250619 (A.C.M.R. 26 Nov. 1991).

78 Artempted
Hobbs, 23 CMR. 157 (CM.A. 1957).

rape and assanlt with intent to commit rape are euenually the same offense. See United States v. Gibaon 11 MJ. 435 (C.MLA. 1981); Uniled States v.

™ Apilado, 1991 WL 182991 a *2. 'l'hemmucnmuppunmmeopuum Id.

80 Apilado also cited United States v. Short, 16 CMR. 11 (C.M.A. 1954), as persuasive authority. See Apilado, 1991 WL 182991, at *3. In Langley, however,
Senior Judge Everett pointed out that only one member of the Short court asserted that honest and reasonable mistake as to consent was a defense to assault with
anempt to commit rape. Langley, 33 MJ. a1 282-83. The Court of Military Appeals mnanimously rejected this interpretation of mistake in Langley. Id. 11282.

"WhaummgumglbanlheArmyComd’MﬂamyRmewlopmmsmlaugleymdAplIadoudlefnlumofbothuppellatepanelslofollowlhegmenlmle
goveming the mistake of fact defense set forth in the Manual for Courts-Martial. See RCM. 916(j). Instead of fallowing this clear guidance, the Langley court
cited as precedent McFarlin, a clearly inapposite case. See Langley, 29 MJ. at 1017. Apilado also cited McFarlin and summarily rejected the opinion in United
States v. Daniels, 28 M.J. 743 (A.F.C.M.R. 1989) (holding that an honest, but unreasonable, mistake as 10 consent is & defense to autempted rape). See Apilado,
1991 WL 182991, at *2. The Air Force court decided Daniels ten months before the Army Court of Military Review delivered its opinion in Langley. The Army
emu‘tlopm.lcn however, gives no indication that the court was aware of Daniels, The Amy court’s reasons for its apparent failure 1o follow the general rule
appear in United States v. Apilado, 1991 WL 250619, at *3 10 *6 (A.C.M.R. 26 Nov. 1991) (Johnston, I, dissenting). -

2Apilado, 1991 WL 250169, a1 *1.

®The Army Court of Military Review properly reconsidered Apilads and property enforced the law as prescribed by the Court of Military Appeals.  See Apilado,
1991 WL 250169, at *1. The dissenting judge, however, again argued that, because the specific intent of attempted rape is the intent 10 commit rape—a general
intent crime—the defense of mistake as to consent was available to the accused only if it was both honest and reasanable. /4. at *4 1o *S. (Johnston, J., dissenting).
1'hcmajomyopmcnluggenedIhnﬂleCmnofMilmryAppulsmnderthehwofmxnkenmfonhmlanglqmdldopnhemloﬁhednsenungjudge.
ld.w*l.

$433 MLJ. 364 (CM.A. 1991). '

83 A defense reasonably is raised by the evidence when “some evidence” exists to wlueh the members nght. attach credence.  See United States v. Tnylor. 26 MJ
127 (CM.A. 1988); Unued States v, Simmelkjaer, 40 CM.R. 118 (C.M.A 1969). )

86See generally United States v. Rose, 28 MLJ. 132 (C.ML.A. 1989).
87Sellers, 33 M.J. at 368.
88]4. at 369.

8932 MJ. 176 (CM.A. 1991). The accused was charged with prunednated murder Vdumary intoxication is relevant on the issue of whether the uccused had a
premeditated design to kill and therefore is a defense. Voluntary intoxication will not reduce unpremeditated murder 1o  lesser-included offense. See MCM, 1984,
Part IV, para. 43c(3)(c). But see United Sl.ntes v. Tilley, 25 M.1. 20 (C.ML.A. 1987). !
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None of the witnesses who were with the accused on ‘the
night of the offense testified that the accused had been under
the influence of alcohol. ' Moreover, in d pretrial statement,
the accused himself expressly denied that he had been
intoxicated,” The Court 'of Mthtary Appeals held that the
evidence reasonably did not raise the defense of voluntary
intoxication and that no instruction on voluntary intoxication
was required. Ina similar decision, the court held that self-
defense was not raised by the ‘evidence when the record
revealed that an incident in which the victim struck the
accused repeatedly, bit his nose, pushed him into a swpnmmg
pool, and threatened to blow his head off occurred eight
months before the accused assaulted her,%0 Accordlngly, the
trial judge did not err by forbeanng 0 dehver a se‘lf-defense
instruction.5! , o e

"In United States v. Rankins 2 the accused refused to go to
the field w1th her untt “She claimed she was. afrald her
husband would suffer a heart attack while she was gone. Her
husband prevtously had been hospitalized for a heart-related
medical condll:ton but subsequently had been cleared for
regular physical training and for deployment 1o Saudi Arabia.
The military judge refused to give a requested duress instruc-
tion,? finding that the accused had no cause to believe that
her husband would suffer any immediate harm.%4 The
appellate court affirmed the conviction for mlssmg move-
ment. It held that the accused’s fear that her husband would
suffer a heart attack was mere specu]atton 95 Because the
defense of duress requlres fear of tmmedxate harm the tnal
judge's refusal to give the mstrucuon was proper.%6

the night that the aecused assau.lted her Id ‘at 148

"The Court of Military Appeals consxdered unconventional
defense instructions in two cases. In one case, the accused
was charged with numerous specifications of dereliction of

fduty for failing to report drug abuse. The Court'of Military

Appeals has held that an mdtvxdual properly ‘may refuse on
grounds of self-mcnmmauon to' repon drug abuse of others
when he or she is engaged in the same abuse and that an
accused cannot be convicted of dereliction of duty for faJhng
0. report his or her own drug- abuse.? In United States v,
‘Medley%—the instant case—some of the specifications of
dereliction of duty derived from the accused’s failures:to
report her own drug abuse and some derived from her failures
10 report abuse by others, The military judge instructed the
to report her fellow service members for any occasion on
which she herself participated in' the usage.”%? The Court of
Mthtary Appeals held that the military judge had handled the
instructions ‘adroitly and that he properly had presented the
apphcable law to the members 1o -

In United States v. Berri, 10 the accused was convicted of
attempted murder, maiming, and assault by mtentlonally
inﬂmImg grievous bodily | harm—all specxﬁc intent crimes.102
The defense counsel presented extensive psychiatric ev1dence
on the accused’s behalf103 and the military judge instructed
the members on the defense of lack of mental ‘responsi-
bility.104 The judge, however, refused to address the impact
of the psychologlcal evxdence on the SpeCIﬁc intent of each

99United States v, Reid, 32 MLJ. 146 (CM.A. 1991). The court found no indjcation that the victim was about 10 engage in similarly violent or threatening acts on

S1iq.

9232 M.I 971 (A C.M.R. 1991)

. |t973 ScegenerallyBenehbook,pan. 5-5 e J e gen te Vo

“Su geurally R.C.M. 916(h)
”Ranbm, 2MJ. at 9” i

96]d. The court u!so accorded a great deal of cxedxbihty 1o the Govemmem s claim that the lecused's pu:poned wnu:m for her husband'l welfa:e was merely a

pretext offered 0 lnde her genenl dtsmdmmon 10 scrve in lhe ﬁeld ‘Seeid. at 973,

The most recent reponed case in whlch duress is raised. by the evulence appears to be Umted States v. Deharl 33 MJ 58 (C.M A. 1991) The opu-uon setsout a

tailored duress instruction. See id. at 63-65.

97United States v. Heyward 22 MJ 35 (C M.A 1986), see ab‘a Umled Smes V.. Dupn:e 24 M.J 319 (C.M.A 198’7); Umted States v Thanpson. 22 MJ 40

(C.M.A. 1986)

3833 MJ, 75 (CMA. 1991), U- e

95]1d. a1 76.

”, .
T

10]4, at 77-78. 'I'heaecusedalsouguedthauflherq)onedtheuseofdmgsbyot.hets they might then report her use. . /d: at 77. She asserted that by reporting
others, she indirectly would be reporting herself, in violation of her right against-self-incrimination..:/d. - The court rejected this argument, holding that the
accused’s right against self-incrimination extended only to instances of her own drug abuse. /d. at 77 78 . . ‘ ‘ »

10133 MJ. 337 (C.M.A. 1991), aff g 30 M.J. 1169 (C.G.CMR. 1990).
1825, MCM, 1984, Part IV, paras. 4, 50, 54.

10Berri, 33 M. at 33941 <0t B
1°‘Id see al:o UCMJ an. SO(A) | o -
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offense.!195 On appeal, the accused claimed that the judge
erred by refusing to give these instructions.

An accused has a right to present evidence that he or she
suffers from a mental condition that is not sufficiently severe
to give rise to the defense of lack of mental responsibility if
this evidence tends to negate an element of the offense with
which the accused is charged.1% If the evidence is relevant to
the specific intent involved and may negate that intent, it is
admissible. When this evidence is admitted, the military
judge must instruct on the effect of the evidence.1%? In Berri,
the Coast Guard Court of Mllltary Review found that the trial
judge’s refusal to instruct the members on the effect of the
psychiatric evidence as it related to the element of specific
intent was error.1% The Court of Military Appeals affirmed.
Holding that the lower court “was within its prerogative in
ruling that the testimony was relevant to specific intent,”19 it
concluded, “As a matter of law, we cannot say. that the court
erred in so doing. Therefore, the instructions denied the
accused the opportunity to advance a legitimate defense
theory to the fact finder.” 110

Evidence

Ordinarily, a trial judge must give the accomplice
testimony ‘instruction!1! only if the accused expressly asks
that it be delivered.!12 -Nevertheless, if the testimony of an
accomplice—that is, one who culpably is involved in an
offense with the accused!!3—virtually comprises the entire
case,!14 or is of vital!!5 or pivotal importance to the prosecu-
tion,16 the judge must give the instruction sua sponte.

1058¢rri, 30 MJ. at 1172.
105E1lig v. Jacob, 26 MJ. 90 (CM.A., 1988).

In United States v. McKinnle 17 an instructor was charged
with fraternizing with students in violation of a school
regulation.11® A fellow instructor and several students
testified for the prosecution. The defense counsel asked the
judge to deliver the accomplice testimony instruction
regarding these witnesses. The Judge gave this instruction for
the fellow instructor, but he refused to apply 1 the instruction to

 the stadents, stating that they were victims—not accomplices.

On appeal, the Court of Military Appeals reiterated the
general rule that a witness is an accomplice if “the witness
himself for herself] could have been convicted of the same
crime for which the defendant is being prcwsecmr,d."“9 The
school regulation applied to al! personnel, including students.
Therefore, students at the school could violate the regulation
by fratemizing with the instructors. Accordmgly. the court
found that the student witnesses were accomplices, to whom
the instruction applied. The court then reaffirmed existing

law, declaring, “‘Instruction on accomplice testimony should

be given whenever the evidence tends to indicate that a
witness adverse to the accused was culpably involved in a
crime with which the accused is charged.’”120 ' Finally, the
court tested the omission for prejudice, Because the military
judge had given the accomplice instruction in his comments
on the testimony of the accused’s fellow instructor and had

"given a credibility instruction concerning all the witnesses,

thecomtfoundtbeerrahamﬂws

Should the accomplice testlmony instruction be given
when a defense witness testifies? The Court of Military
Appmlsexpresslydechnedmaddressﬂuslssuelastywm
United States v. Davis.12! At Davis’ court-martial for rape,
he called as a defense witness his accomplice, who then had

107 United States v. Tarver, 29 M.J, 605, 609 (A.C.MR. 1989); see Berri, 33 MJ. a1 34142
108 United States v. Berrd, 30 ML1. 1169, 1173 (C.G.CMR. 1990), aff"d, 33 M.1. 337 (CML.A. 1991).

109Berri, 33 MJ. at 344,
11074,
111 Benchbook, para. 7-10.

112United States v. Lell, 36 CMR. 317 (C.M.A. 1966); United States v. Slephcn. 35 CMR. 286 (CM.A. 1965); United States v. Schreiber, 18 CMR. 226

(1955).

113United States v. Garcia, 46 CMR. 8 (CM.A. 1972).
114Stephen, 35 CM.R. at 288.

1SLel, 36 CMR. at 322.

116United States v. Gilliam, 48 CMR. 260, 262 (CM.A. 1974); United States v. Adams, 19 MJ. 996, 998 (A.C.M.R. 1985); United States v. Young, 11 MJ. 634,

636 (A.F.CMR. 1981).
1732 MJ. 141 (C.MLA. 1991).

118/4d. at 141-42. The accused was an instructor at the Academy of Health Sciences, Fort Sam Houston, Texas. Id. at 142, The students were undergaing training

at that ingtitution. Id.

1974 at 143.

120]d. a1 144 0.1

12132 MJ. 166 (C.M.A . 1991).
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' yet to stand trial for the ‘same offense.  Testifying under a
grant of immunity, the accomplice claimed that the victim
had consented to repeated acts of sexual intercourse. The

. military judge gave a credibility instruction and then—

. without defense objection—gave an accomplice testimony

instruction that benefited the prosecution.!2 The Court of

~ Military Appeals held that, in the absence ofplam error, the

defense counsel’s failure to object wmved any defect. ‘The
~ court briefly acknowledged that “many courts d1scourage
~ accomplice instructions for defense. wnmcsses,”m but it also

" recognized a minority view, holding l;hat the mstrucnon
should be given whenever an accomplice tesnﬂes 124 On 'the

- facts of this case, however, the court found no need to derde

- the issue.’ Noting that the members “well knew' that fthe
accomphce] was pending charges for the'same offenses, and .

. [that] he’was testifying for the defense under a grant'of
1mm1m1ty. the court stated that they “could hardly have been
. more acutely aware of [the accomplice’ s] stake in the ‘matter,
. ‘and they could not fail to take’that into ‘consideration,
~ instruction or not."125 The court concluded that the military
- judge’s instruction “did nothing ‘to heighten member
- awareness” and thus was harmless error if it was error at
. all.126 : . P

. In thc past, however, the Court of Military Appeals has not
hesitated to address this issue¢ more directly. ; As long ago as
1954, the court, finding compellmg precedent i in civilian
appellate decisions and in paragraph 153a of the 1951

. Manual for Courts-Martial,'?? declared that **‘a conviction

~ cannot be based upon the . . . uncorroborated test.Imony ofa

: purportcd accomplice in: any case, if such testimony is self-

 contradictory uncertain or improbable. The uncorroborated

1 tmumony of an accomplice, even though apparently credible,
is of doubtful integrity and is to be considered with great
caution,’”128

In United States v. Scoles, 1?9 another case decided while
the 1951 Manual for Courts-Martial was in effect, the court

12]4. a1 167. The instructions are set out in the opinion, See id.
1814, |
1244,
12514 at 168.

s .

i . . e SR

 found expressly that the rules. governing accomplice

testimony were developed solely to protect the accused.120
Pursuant to Scoles, paragraph 153a was revised in the 1969

Manual for Courts- Marual 131 As amended, it provxded that

.a conv1cnon cannot be based upon
. uncorroborated “testimony given by .
accomplxce in a trial for any offense 1f ,
the testlmony is self~contrad1ctory.
uncertain, or improbable. Even if
apparently corroborated, and apparently
credible, the testimony of an accomplice
‘which is adverse to the accused is of
questlonable integrity and is to be
‘considered with great caution. . .
' When appropriate, the above rules should
" upon request by the defense, be included in
the general mstructlons of the military
' judge.132

S

.- These changes were adopted because “the history of and

reason for the rule [reveal that] the rule as such applies only
to accomplice testimony adverse to the accused."” 133

As the foregoing precedent clearly demonstrates, the
present military rule permits a trial judge to give this

.-instruction only when prosecution witnesses testify.  Unless
. -the Court of Military Appeals changes the law, military

]udgcs should not apply the accomplice tesumony to defense
w1tnesses 134,

Py
]

The use of mstrucuons lo lumt adm1s31ble ewdence to its

proper scope is accepted widely.!35 “Several recent decisions

commented on various limiting instructions. ' In one case,136
the accused was charged -with impersonating a petty officer,
possessing a false identification card, and falsifying an
application for an armed forces identification card by stating
untruthfully that he was a petty officer third class. The

127 Manual for Courts Mamal.Umted Smcs 1951 para. 153a. [hereinafier MCM, 195]]
128 United States v. Bey, 16 C.M.R. 239, 242 (C.M.A. 1954) (quoting MCM, 1951, para. 1534). This mle lntcdmed the 1951 Manual. See Dep tof Anny. l:gal

and Legislative Basis, Manual for Courts-Martial, United States, 1951, para. 153a.

1333 CM.R. 226 (C.M.A. 1963).
,13014,,,230_32 ) R 7 I TR R

i

131Manual for Couns-Mamal Umu:d States, 1969 (Rcv ed) [hcmnaﬁcr MCM. 1969]

132MCM, 1969, para. 153a (emphasis added).

L mDep tof Anny, Pam. 27-2, Amlyans of Conl:mts ‘Manual for Courts- Mamnl, United States, 1969 Revised Edition, para. 1532 (emphasis ldded)

134That the Court of Mlhuu-y Appeals mentioned the mmonty view regarding accomplice testimony instruction without referring to the dear military precedent
limiting the instruction to witnesses adverse to the accused is somewhat disturbing. See Davis, 32 MJ. at 167.

1355¢e Manual for Courts-Martial, United States, 1984, MiL. R. Evid. 105 [hereinafter Mil. R. Evid.].

136United States v. Bender, 32 M.J. 1002 (N.M.CM.R. 1991).
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Government presented evidence that the accused previously
had acknowledged in writing that his recommendation for
advancement to petty officer third class had been withdrawn.
The military judge then advised the members that they could
“consider that document or . . . its relevance if any to the
charge and specifications before the court.”137 The Navy
Court of Military Review opined that a more ample instruc-
tion might have been given. It suggested an instruction that

clearly outlined the purposes for which the members could °
consider the uncharged misconduct—for example, to rebut

evidence that the accused ‘erroncously had beheved that he
wasapettyofﬁcerﬂm'dclassm CE e . i

Another case mvolved an instruction hmntmg use of out-of-
court statements admitted to establish a declarant’s state of
mind.!»® The Court of Military Appeals opined that a more
appropriate instruction would declare specifically that the
members could not consider these statements for the truth of
the maners the statements asserted.140

Ina  third case,14! the instruction lxmxted to unpeachment
the use of a witness’ s prior inconsistent statement.“z The

1374, ot 1003. The complete instruction sppears in the opinion. /d.

declarant, however, had made the statement under oath at an
article 32 investigation,14? subject to the penalty of perjury.
Accordingly, the statement was nonhearsay and was
admissible to prove the truth of the matter it asserted.144

The Court of Military Appeals presented an example of a
well-crafted instruction for uncharged misconduct in United
States v. Rhea 145 In Rhea, the trial judge admitted pomo-
graphic books into evidence to permit the Government to
establish the accused's motive for committing sexual offenses
with his stepdaughter. The judge properly supplemented the
standard uncharged misconduct instruction!46 by carefully
explammg monve to the mcmbers 147

The Court of Military Appeals again emphasized its
preference for an instruction to disregard—rather than the
declaration of a mistrial—when improper evidence is
admitted erroneously.148 It found that when a witness
inadvertently mentioned the accused s unsuccessful request
for a discharge in licu of court-martial, the trial judge’s

13%The vay-Marmc Court ofM;hu.ryRmew set forth its mggemdmmucum in the opinion as follow:

ProucuuonExln‘bitShubemudmmedforﬂwlnnned?mposeofluchmdcncy.:fmy.u it may have to establish the accused’s actual
knowledgellmhewunmlpettycﬂicen.ndl.orebutewdmceofmmakemlnspananowhethcrornothcwnsnlurd-chsspcttyofficer
You may consider it for notother purpose; specifically, you may not infer from it that the accused iz a bad person who is predisposed to
commit offenses and that he must, therefore, be guilty of the offenses charged against him.

Id.
139 United States v. Elmore, 33 MJ. 387 (C.M.A. 1991). The instruction appears in the opinion. /d. at 395.
19[4 5t 395 n.8. In United States v. Munoz, 32 MJ. 359, 365 n.* (C.M.A l991).l.hemnmomwhnnalleduhmngmstnmm.umﬁﬂlydehnemngthe

proper use of uncharged misconduct.

Ncwwnhrupeamlhclemmmyof[ﬂ.mdmeedmzhetmedmyhavemmmedeemnlcu mlhher.whlchwonldbemchuged
misconduct; that is, other criminal offenses which are not before you; that evidence may be considered by you for the independent purpose of
its tendency, if any, to prove a plan or design of the accused to sexually molest his own children. Now, you may not consider that evidence,
that is the evidence by (1], for any other purpose. And you may not conclude from the evidence that the accused is a bad person or
has criminal tendencies and he, therefore, commiited the offenses as charged. That evidence was not offercd for that purpose and you may
not use it for that purpose. You may, as I say, use it only for the limited purpose of its tendency, if any, to prove a plan or a design by the
accused 10 sexually molest his own children.

141Upited States v. Amnstrong, 33 MJ. 1011 (A.CM.R. 1991).
14214 a1 1015.

1438 generally UCMI art. 32.

144 5ee Mil. R. Evid. 801(dX1XA)-

14533 MJ. 413,421 (CM.A. 1991).

146Benchbook, para. 7-13.

147 The judge stated:
Members of the court, before permitting counsel 1o argue their cases, I'm going to give you one legal instruction at this time.

I have admitted three books into evidence. The books admitted as Prosecution Exhibits 3, 4, and 5 may be considered by you only for
the limited e of their tendency, if any, to prove that they establish & motive for the accuscd to commit the offenses of rape of
Youie Rhea, forcible sodomy of Youie Rhea, and indecent acts with Youic Rhea. Now, “motive” is defined in law as, that which incites
or stimulates s person to do an act. You may not consider this evidence for eaty other purpose, and you may not conclude from the -
evidence that the accused is & bad person, or has criminal tendencics, and that he therefore must have committed the referenced
offenses.

Rhea, 33 MJ. a 421.
148United States v. Balagna, 33 MLJ. 54, 56 (C.M.A. 1991); see United States v. Rushatz, 31 M1, 450, 456-57 (CML.A. 1990).
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proper remedy was to instruct thc members to dlsregard l.he
evidence completcly 149

Procedure

Military law permits the Government to try several

unrelated offenses at once,!5? Historically, courts have

preferred a single, swift resolution of all charges to
successive, time-consuming, multiple trials.!s! Nevertheless,
when the Government tries unrelated charges at the same
time, some danger always exists that the members may use
evidence of onc offense to convict the accused of another.152
The specter of improper use may arise even when the
unrelated charges are dissimilar because these charges may
lead members to conclude that the accused is a bad person or
that he or she has a propensity for ‘criminal behavior.
Likewise, when the offenses are similar, the members
improperly may decide that the accused has a propensity to
commit a particular type of offense.

The Court of Military Appeals formally recognized this
spillover effect in United States v. Hogan.'33 The accused
was convicted of two rapes, which he allegedly committed

nineteen months apart. The Air Force Court of Military

Review set aside his conviction for one rape, but affirmed his
conviction for the other.!5# The Court of Military Appeals,

however, reversed the remaining conviction, stating that “the -

risk is just too great that the evidence of the second rape

* 149The trial judge gave the following cautionary instruction:

spilled over to the first one.”SS -The court suggested that had -
the military judge msl:ructcd the members to consider the

evidence of each alleged offense’ separately, “the chances of
their cumulating [sic] the cvxdence would have substantially ',
d1m1nished, and we mxght have reached a dzﬁ'erent result."156 :

Ina subsequcnt casc.157 the Court of Mlhtary Appeals :
explamed that a cautionary instruction—such as the-

instruction suggested in Hogan—is not always sufficient to

eliminate the danger of spillover. The court held that, despite -

the military judge's credible efforts'to' comply with the
teachings of Hogan, an instruction directing the members to
consider evidence of similar offenses se‘parately’ 'was
madequate to protect the accused's nght to a falr tnal 158

Mlhtary appellatc courts conmdered splllover issues in two

cases last year. In one case,!s? the court set aside a conviction .

for rape and authorized a new trial on a related indecent
assault charge The military judge’s failure to instruct the

members to * compartmemahze the ‘evidence”160 Teft the -
appellate court uncertain that the members had not used the
evidence of one offense to convict the accused on the

Lk
y

other.1é1

In the second case, United States v. Garces,162 the
convening authority referred thirteen specnﬁcauons to trial,

- As the pretrial sessions progressed, the military judge

dismissed several specifications and the Government

amended another to reflect attempt. ' Dufing the trial on the

Well, the court is advised that—as Mr. Zelbst indicated, the mswerlhntheCommmd Sctgeant Ma_pr gave regardmg the repmin question’
has no relevance to this trial, mdyoulhotﬂdnotdnwmyldvenemfmceagunstSergumBalagnammywaybecauseofl.hefacuhat
particular report came up. Cannllthecounmembmahdcbyﬂmmmucnm? L

Balagna, 33 M.J. at 55, Finding this instruction adequate to neutralize the udvcne lmpact of the i nnpmper temmmy the Coun of Mﬂmry Appeals hcld that the

trial judge properly refused to grant & mistrial. See id. at 57.
1505.¢ R.C.M. 307(c)(4), 601(e)(2).

151See, ¢.g., MCM, 1969, para. 30(g) (“charges against an accused . . . ordinarily should be tried at & single trial™). ..

1528ee United States v. Rivera, 23 M.J. 89 (C.M.A. 1986).
15320 MJ. 71 (CM.A. 1985).

154 United States v. Hogan, 16 MJ. 549, 550 (A.F.CMR. 1983), rev'd, 20 MJ.71 (CM.A. 1985).

15514, a173.

15674

137 United States v. Haye, 29 MLJ. 213 (CM.A. 1989).
158 The military judge gave the following instruction:

Each offenze charged must stand on its own. Proof of one oﬂense carries with it no inference that an accused is guilty ot' mother offense.

Id.m 21405,
19 United States v. Taylor, 32 MJ. 684 (AECMR. 1991).
18014, at 687. | . |
16114,

16232 M.J, 345 (C.M.A. 1991).

The Government has the burden of pwvmg each and every elemcm of each offense, heyond 'y lusmablc doubt.

PN
| Toen!
[ E
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merits, the judge granted a defense motion for a finding of not -
guilty on one specification and dismissed yet another. .

Denying repeated defense motions for a mistrial, the military
judge then instructed the members on the meaning of a
motion for a finding of not guilty and told them to disregard
the dismissed charge. The judge repeated this advice during
the general findmgs instructions, The Court of Mxhtary

Appeals later held that the Judge 8 acnons effectlvely_

preventcd any lmproper spxllover 163

Arucle 51 of the Umfo:rm Code of Mjhtary Justice (UCMY)
provides that, in a’ court-martial, the junior member must

count the votes and the president must ¢heck the count and .

announce the result.16¢ The standard instruction in the

Judges’ Benchbook likewise states that “the junior member -

collects and counts the votes [and] the count is checked by
the president who immediately announces the result of the
ballot. to the members.”165 . The Army Court of Military
Review has held that an instruction that advises the junior
members merely to collect the ballots does not comport with
the statutory requirement.166 This erroneous instructicn,
however, is not plain error and the Army court usunally
regards it as harmless. In the past year, two appellate panels
of the’ Army court again reviewed instructions implementing

article 51. One panel held that the Jumor member’s

responsibilities are merely ministerial and that a trial judge s
failure to instruct on them was harmless error.!§? The other
panel found the junior member’s duties to be a vote
verification procedure and refused to characterize them as
ministerial. Nevertheless, it also held that a similar
instructional omission was harmless,168

When an accused pleads guilty to some charges and not .
guilty to others, the members ordinarily are not informed of

16374, a1349.
164 JCMJ art. 51.
165 Benchbook, para. 2-30.

the guilty pleas mulafta'theﬁndingsareannumcedonthe
contested offenses.!®? In a mixed-plea case in which the
accused is acquitted of every contested offense, the members
can be taken aback when, after they announce what they
believe to be a complete acquittal, the judge tells them that
they still have considerable work to do. United States v.
Childress' was a mixed-plea case in which the court-martial
acquitted the accused of all the contested offenses. As the
trial entered the sentencing phase, the military judge—
presumably intending to soften the effect on the members—
prefaced his announcement of the guilty pleas with a
statement conceding that his concealment of this information
might be considered deception or even the perpetration of a
fraud.'”! The appellate court upheld the military judge's
decision to explain the reasons for withholding the informa-
tion, but it disagreed sharply with the Judge s charactcmanon
of the thhholdmg procedure 172 oy

Themembersofacourtmamal maywllandrecallth—
nesses, subject to the approval of the military judge.”® They -
may exercise this authority even after they begin their
deliberations.174 In deciding whether to grant the members’
requests for witnesses or additional evidence, the judge must
consider—inter alia—the relevance of the requested
evidence, the difficulty and delay involved, and the views of
the parties. 175

In United States v. Lents!7¢ the members asked for
additional evidence during the findings instructions. The
military judge, without weighing the appropriate factors,

" responded that after the evidence was closed, no additional

evidence could be obtained.!”? This instruction was
erroneous mdanabuseofdxscretwn mo B

166United States v. Hutto, 29 MJ. 917 (A CMR 1989); Um:ed States v. Kendrick, 29 MJ. 792 (A. C.M.R. 1989). ‘
167 United States v. Llewellyn, 32 MJ. 803 (A CMR. 1991). 'Ihe court emphasized that the opinion should not be construed “as ‘spproval for pot fol]owmg the

time-tested provisions of the Benchbook.” 7d. at 805 n.3.
18 United States v. Truit, 32 MLJ. 1010 (A.CMR. 1991).

16R.C.M. 913(a); see also United States v. Rivers, 23 MLI. 89 (C.M.A. 1986); Benchbook, para. 2-25 n.5.

17033 M.J. 602 (A.CMR. 1991).

171/4, at 603. The complete instruction appears in the opinian. See id. at 603-04.

172/4. ;1 604.
IBR.C.M. 801(c); Mil. R. Evid. 614.

14 United States v. Iones, 26 M. J. 197, (C.M A. 1688); United States v. lepam, 14 MJ. 22 (C.M.A. 1982); United Smﬂ v. Pasker, 21 C.M.R. 308 (CM.A.

1956).

173 Lampani, 14 MJ. at 26.

17632 MJ. 636 (A.C.MR. 1991).

17714, 2 637, The instruction appears in the opinion. See id.
17814, ot 638.
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Sentencmg

Over the past year, appellate courts have rendered several
decisions defining the instructional responsibilities of trial
judges to control the impact of an accused’s uncharged
misconduct on sentencing. In one case,!” the military judge
permitted the trial counsel to ask a defense witness on cross-
examination if the witness knew of any other misconduct by
the accused. 'The witness’s answer was not specific; but it
revealed that the accused had committed an act of uncharged
misconduct.!80 The appellate court found the question and
the answer improper. It opined, however, that had the judge
instructed the members to disregard the question and the :
answer, no prejudice would have resulted.18! ‘

.Even when the Government properly mentions an
accused’s uncharged misconduct during sentencing, the judge
may have an instructional responsibility. In United States v.
White®2 the trial counsel asked a defense witness on cross-
examination if his opinion of the accused would be different
if he knew the accused had tested positive for cocaine in a-
urinalysis. The witness answered that he did not know,183
The trial counsel later argued that the accused had tested posi-
tive for cocaine use.184. This argument clearly was improper
because the Government never offered any evidence to prove -

179Un1r.ed States v. Bnght, 32 MJ. 679 (A F C.M.R. 1991).

that the accused tested positive for the illegal drug. The court
found the military judge erred by not interrupting the
argument sua sponte and giving a proper instruction.185 ‘

Almost one quarter of a century ago,!86 the Court of
Mﬂnary Appeals declared that law officers—now known as -
military Judges—must “delmwte the matters wluch the court-
martial should consider in its deliberauons on sentencing.187
Moreover, a law officer had “to tailor his [or her] instructions
on the sentence to the law and the evidence.”13% Two cases in
the past year considered the success with which military
judges have adhered to this early guidance. In United States
v. Kirkpatrick,1%9 the accused, a sergeant first class, was
convicted of several offenses, including the wrongful use of
marijuana.!®® In his sentencing instructions, the military
judge urged the members to consider the extensive time and
effort the Army expends in combatting illegal drug use and
emphasized that the use of marijuana by a senior noncom-
missioned officer violated an express Army policy.!9! On
appeal, the court held that the judge's reference to the Army
drug policy was prejudicial error.192 In United States v.
Romey,'9% however, the court found proper an instruction that
the members should consider the nature and the extent of any
psychological or mental injuries suffered by the victim—the

1'°’I'he w:messmwered.“lknowoflomethmg dselhe udowautnhasna.hmgtodownhlhepostufﬁceduecﬂy Id. at680

18174 a1 681 n.3 (citing United States v. Brooks, 26 MJ. 28 (CM.A. 1988)). In United States v. Bartoletti, 32 M.J. 419 (CM.A. '1991) the court held that the
standard instruction lhat“youmustbearmnunddmthewmsadntobelmtmced only for the offenses ofwhldihebasbemfomdguihy which appears in the
Military Judges' Benchbook, was sufficient to overcome any prejudice resulting from the erroneous admission of statistics relating to similar crimes cn the military
installation. Id. at 422; see also Benchbook, para. 2-37.

18233 M 1. 555 (A.CMR. 1991).
18314, at 557. The pertinent part of the cross-examination appears in the opinion. See id.
184 The pentinent part of the argument appears in the opinion. Id. at 558.

18314.; accord United States v. Hom, 9 MLJ. 429, 430 (C.M.A. 1980) (“[a]lso of concem to us is the failure of the military judge to interrupt the trial counsel in the
midst of his improper argument and to instruct the coust on the spot to disregard it”); United States v. Knickerbocker 2 M.J. 128, 129 (C.M.A. 1977) (At the very
least the judge should have interrupted the trial counsel before he ran the full course of his impermissible ent. Corrective instructions at an early point

have dispelled the taint of the initial remarks.”); see also United States v. Williams, 23 MJ. 525 (A.C.M.R. 1985); United States v. Young, 8 M.J. 676 (A.CMR.
1980); United States v. Mills, 7 MJ. 664 (A.CMR. 1979).

18 United States v. Wheeler, 38 CMR. 72 (C.M.A. 1967).

187]4. at 75.

18814,

18933 M J. 132 (C.M.A. 1991).

19]d, See generally UCMYI art. 112a (wrongful use of a controlled substance).

191See Kirkpatrick, 33 M.J. at 133 (setting forth the instraction verbatim).

192/4, at 133-34. Courts consistently have condemned improper courtroom references to service pohaes See, e.g., United States v. Grady, 15 M.J. 275 (CM.A.
1983); United States v. Walk, 26 M.J 665 (A.F.CMR. 1987). The instruction in Kirkpatrick was improper not anly because of its content, but also because of its

apparent abandonment of judicial faimess and impartiality. Compare United States v. Grandy, 11 M.J. 270, 277 (C.M.A. 1981), in which the court, lddn:umg a
different issue, stated,

In like manner, our reading of the comments of the military judge suggests that, while he was attempting to comply with the principle that
instructions be tailored to the evidence he failed to do so in an even-handed manner. Indeed, mmerespecud:emanhnhngdmdcncem
favor of the Government would do credit to a prosecutor’s argument.

19332 MJ. 180 (C.ML.A. 1991).
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accused’s minor stepdaughtcr. whom the accuscd had abused
sexually.194 . B ‘

In United States v. Davidson'%5 the Court of Military
Appeals held that a military judge erred by failing to instruct
the members that pretrial confinement was a matter in
mitigation that they should consider in determining a
sentence.1% .In United States v. Allen'%7 the court held that
the accused was entitled to day-for-day credit applied against
the sentence to confinement for any pretrial confinement.
Former Chief Judge Everett, concurring in that decision,
proposed that the members be instructed specifically how
pretrial confinement is treated for sentencing purposes.!98
The Army!9? and Air Force2® Courts of Military Review
subsequently accepted the Chief Judge’s proposal and made
this instruction mandatory for their services.20!

The latest case to address this issue is United States v.

Balboa.22 The' mlhtary judge advised the members that
Balboa would receive day-for-day credit for sixty-eight days

he had spent in prclnal confinement. The members adjudged

- a sentence that included confinement for sixty-eight days plus

twelve months. On appeal, the accused cited the confinement
credit instruction as error, claiming that it had encouraged the
members to adjudge a greater sentence than they would have
rendered had the instruction not been given. The court
disagreed. Holding that the instruction did not invite the
members to adjudge excessive confinement, it stated that the
instruction was consistent with the interests of reliability and
truthful sentencing. Finally, it opined that the members are
not required to be ignorant of the administrative credit.

In contrast to Balboa—in which the court cons’idereduthe
propriety of an instruction given by the trial judge—United

1944 ot 184. The instruction appears in the opinion. /d.
19514 MJ. 81 (C.M.A. 1982).
19674 at 85; see also id. at 85 0.9 (setting forth the du!lenged mstrucuon)

19717 MJ. 126 (CM.A. 1984).
1% United States v. Allen, 17 M. 126 130 (CM. A 1984) ('Everett. C. J concumng)

. States v. Goodwin?0? addressed the effect of an instruction
- that a trial judge failed to give. The standard instruction on

the effects of punitive discharges states that a punitive
discharge deprives the recipient of substantially all service
and veterans’ ‘benefits.204 The Court of Military' Appeals,
however, has declared:that the loss of benefits incident to the

punitive discharge applies only to the term of enlistment to

which that discharge relates.2%5 Because Goodwin had served
prior enlistments and previously had been discharged honor-
ably, a punitive dlscharge would not deprive him of all
benefits. Accordingly, the court concluded that an instruction
indicating total deprivation of benefits would have been
incorrect and held that the trial judge’s omission of the
instruction was not erroneous.

Although Goodwin demonstrates that, under some

"circumstances, a military judge may forego delivering the

punitive discharge instruction, judges should not apply

:Goodwin too broadly. When' a military judge omits the
- pumtwe discharge instruction entirely, the members do not
. learn the particular adverse effects that a punitive discharge
. would have on the accused’s present enlistment. A military

judge’s best course may be to deliver the standard instruction,
augmented with a statement that the loss of benefits generally
is limited to the term of enlistment to which the discharge
applies. By combining this information in a single instruc-
tion, a judge not only will alert the members to the severe
consequences of a punitive discharge, but also will apprise
them of the limits of those consequences.206

Several instructional issues have arisen from murder cases.

.. In one case involving first-degree murder,207 the Tenth
- Circuit Court of Appeals held that a military judge should

have instructed a court-martial that at least three-quarters of

199 United States v.. Stark, 19 M.J. 519 (A.C.M.R. 1984), aff d, 24MJ 381 (CM. A 1987)

200United States v. Noonan, 21 M.J. 763 (A F. CMR. 1986)

20333 M.J. 18 (CM.A. 1991).
204 See Benchbook, para. 2-37.
203 Waller v. Swift, 30 MLJ. 139 (C.M.A. 1989).

W1In Stark, the Army court Provided an acceptable instruction to implement its gmdance. See 19 MJ at 527 n3.
. 30233 M J. 304 (CM.A. 1991). ’

205See United States v. Goodwin, 30 MJ. 989, 991 (A.C.M.R. 1990). The standard instruction on the effects of a punitive discharge provides, in pertinent part, *;

(dishonorable or) bad-conduct discharge deprives one of substantially all benefits administered by the . . . [Department of Veterans® Affairs] .

. and the Arm

establishment.” Benchbook para. 2-37. By further instructing that “this deprivation generally zpphcs mly 1o the term of enlistment to which the discharg
applies,” the military judge may ensure that the members are advised properly of the effects of & punitive discharge and its limitations. The Air Force, however, ha
proposed a different instruction. See Trial Judiciary Memorandum 904, Office of the Chief Trial Judge, U.S. Ammy, 11 Sept. 1990. )

207 Dodson v. Zelez, 917 F.2d 1250 (10th Cir. 1990).

’
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the members must concur in a sentence that includes life
imprisonment or confinement for more than ten years.2® The
Tenth Circuit reached this decision even though the members
in the instant case had no alternative but to adjudge a
sentence of life imprisonment or death once they convicted
the accused of premeditated murder.209 In another deci-
sion,219 the Court of Military Appeals remanded a capital
murder case to the Court of Military Review to determine,
inter alia, whether ,

(1) . . . instructions [that] state that the
death sentence may not be adjudged
unless the members find that any and all .
extenuating and mitigating circumstances

are substantially outweighed by aggra-
vating factors sufficiently inform the
members that this fmdmg must be
unanimous; and -

(2) . . . the members [must] be instructed
that even though they unanimously find
one or more aggravating factors and that
the aggravating factors meet the test of sub-
stantially outweighing the extenuating
factors, they still have the absolute
discretion to decline to impose the death

penalty.zll

2814, at 1262; see also UCMJ ar. 52(b)(2) See geuerally Trial Judge Memorandum 91-2, Office of the Chief Trial Iudge US. Ammy, 5 Mar. 1991 subject:

Voting Pmeedures for Mandatory Sentences.

203 See UCMJ an 118(1). - Article 118 provides, in pemnml part, “Any person subject 1o this chaptzr who, without Jusnﬁcaum or excuse, unlawfully kills &
human being, when he [or she] has a premeditated design tokill . . . shall suffer death or imprisonment for life as a court-martial may direct. Id.

In the instant case, the court-martial convicted the accused of pmnedlmed murder and felony murder. Dodson, 917 F.2d at 1251. The accused was sentenced to
life imprisonment when the members did not vote wmanimously to sentence him to death. /4. The Court of Military Appeals later dismissed the felony murder
specification as muliplicitous and set aside the finding of guilty on that offense. See United States v. Dodson, 21 MJ. 237 (CM.A. ), cert. denied, 479 U.S. 1006

(1986).

210United States v. Curtis, 33 MLJ. 101 (C.M.A . 1991).
2AlJd, a107n.8.

USALSA Report

United States Army Legal Services Agency

The Advocate for Military Defense Counsel

DAD Notes

Satisfying All Elements of Adultery:
Was the Act Service-Discrediting?

Even if an accused has engaged in extramarital sexual
intercourse, the offense of adultery under the Uniform Code
of Military Justice (UCMIJ)! is not complete unless the
accused’s conduct is service-discrediting.2 Some offenses, by
their very natures, are service-discrediting; however, a panel

of the Army Court of Military Review recently ruled that
adultery is not among them. In United States v. Perez, the
court held that by neglecting to establish that the accused’s
private, consensual acts of extramarital sex were service-
discrediting, the Government failed to prove that these acts
violated UCMJ article 134.3

The accused was infected with the Human
Immunodeficiency Virus (HIV). Before contracting HIV,
however, he had undergone a vasectomy, which arguably

lUmform Code of Military Justice at, 134,10 U.S C.§ 934 (1988) [hereinafter UCMIJ].

2For enmple negligent homicide and indecent acts with a child are inherently lemce-d:scredmng and do not require independent pmof of that element. United
States v. Kick, 7 M.J. 82 (C.M.A. 1979); United States v. Scott, 21 MJ. 345 (C.ML.A. 1986).

333 MJ. 1050 (A.CMR. 1991)
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rendered him incapable of transmitting the disease.4 On three

occasions between November 1989 and January 1990 he

engaged in private, consensual sexual intercourse with Ms. E.
Perez first met E in 1989, when she was hired as a civilian
clerk typist in the office where he worked. She worked with
the accused that year from February until August, when she
started a new job in another office on post.

In late November 1989, the accused approached E and
asked her for a date. He told her that he was legally separated
from his wife and that his divorce was pending. The accused,
however, failed to tell E that he had tested positive for the
HIV virus. From November to January, the accused and E
had three dates, all of which culminated in consensual,
unprotected sexual intercourse in E's off-post apartment.
Consequently, the accused later was charged with aggravated
assault and adultery.5

In setting aside the accused’s adultery conviction, the court
noted that the Government must prove by direct evidence, or
by inference, that the accused’s conduct was prejudicial to
good order and discipline in' the Armed Forces or was of a
nature to bring discredit upon the Armed Forces. The court
was convinced that the consensual, private, off-post sexual
liaison between the accused and E was not directly and
palpably prejudicial to good order and discipline. It observed
that E had known that the accused was married, that the two
lovers did not have a work relationship, and that the
Government had failed to show that the accused could
transmit HIV through sexual intercourse.6 The court also
emphasized that one provision in the separation agreement
between the accused and his wife expressly allowed each
party to “conduct . . . personal affairs without interfering with
each other in any way, just as if [they] were not married.”?
This provision, it concluded, essentially permitted both
spouses to engage in sexual intercourse outside the marriage
“without violating the sanctity of th¢ marriage contract.”$

Because most commands either prosecute adultery rarely,
or include it on a charge sheet only as a catch-all offense
underlying a more serious sex crime, trial defense counsel
may overlook the importance of the element of service-
discrediting conduct. ‘As the Manual for Courts-Martial
points out: : » : :

Almost any irregular or improper act on the
part of a member of the military service
could be regarded as prejudicial in some
direct or remote sense; however, this article
does not include these distant effects. It is
confined to cases in which the prejudice is
direct and palpable. ?

Because the essence of the criminality of adultery is its
repugnance to the morals of society and to the institution of
marriage, the requisite prejudice must relate to these two
concepts.19 Accordingly, when an accused is separated from
his or her spouse, the Government is hard pressed to argue
that the commission of adultery is inherently prejudicial,
absent aggravating circumstances.!! The execution of a
simple separation agreement also may erode the illegality of
an extramarital affair.

When confronted with circumstances similar to those in
Perez, a defense counsel properly may move to dismiss the
charge or may move for a finding of not guilty. Perez shows
that simply proving that the accused engaged in extramarital
sexual intercourse is not sufficient to establish prejudice.
Should a defense counsel be forced to proceed to a trial on the
merits, however, he or she should ensure that the military
judge tailors the instructions to emphasize to the panel
members factors that contradict the Government'’s allegations
that the accused’s acts were service discrediting.12 Captain
Mayer.

4 At trial, the Govemment's expert witness testificd that HIV is carried in cellular material, stating under crogs-examination that “the likelihood of the [HIV]
infection being spread by genital secretions is related to the number of cellular elements [suspended in the] fluid.” Id. at 1052. A vasectomy largely prevents
cellular material from being carried in the ejaculate and, therefore, essentially eradicates the cellular component of the semen. See id. The defense counsel called
another expert witness to develop this theory fusther, Commenting on the accused’s vasectomy and noting that the accused had not infected his wife or his other
sexual partners with HIV, this expert concluded that “Perez [could] not transmit the virug because he [had] an acellular semen specimen.” Id. at 1053. The
Govemment offered no evidence to rebut this conclusion. See id.

3The military judge, sitting as a special court-martial, ultimately found the accused guilty of the adultery and of assault consummated by a battery. See id. at
1051.

6/d. at 1054.

Ud.

87d.

9Manual for Courts-Martial, United States, 1984, Part IV, pan. 60c(2)(a) [hercinafter MCM, 1984).

10See Umted Statés v. Hickson, 22 M.J. 146 (CM.A. 1986); United States v. Ambalada, 1 MJ. 1132 (N.M.C.M.R. 1977).

11 An example of aggravating circumstances would be a noncommissioned officer’s illicit affair with a subordinate"s spouse while the subordinate is &n duty or in
the field. . .

12 Perez indicates that significant factors may include consent, privacy, the existence of & separation agreement, the lack of a work relationship, and the paramour'y
knowledge of the accused’s martial status and marital discord. See 33 MJ. at 1054. Even when these factors are present, however, counsel should take care tc
consider where the intercourse occurred. That an accused’s misconduct may be found service-discrediting if it is open and notorious is well established. See, ¢.g.
United States v. Berry, 20 C.MR. 325 (C.M.A. 1956}; ¢f. Unitcd States v. Blake, 33 MJ. 923, 926 {(A.CM.R. 1991) (2 consensual scxual act is not private and may
be found 1o be indecent if & substantial risk exists that it can be viewed by others).
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Sloppy Staff Judge Advocate’s Recommendatlon i

May Result in Plam Error . ::: f[

In Umted States V. .lones 13 the. An'ny Court of Mlhtaryr
Review found that plain error.occurred when a staff judge:
advocate’s (SJA’s) recommendation related inaccurate -

information to the convening authority. In this
recommendation, the SJA' inadvertently mislabeled one
charge and failed to state that the trial judge had ruled that the
two charges of which the accused actually was’ conv1cted
were mult1p11c1ous for sentcncmg :

Jones pleaded gudty to larceny and housebreaklng Both
charges arose out of a single incident, in which he had entered
the barracks room of another soldier and had stolen some

jewelry. Upon defense motion, the ‘military Judge found the”

two charges muluphcmus for sentcncmg

.The postmal recommendatxon erroneously stated Lhat
pursuant to his pleas, the accused had been found guilty of
larceny and attempted larceny. The’ ‘recommendation also’,

noted that the accused was smgle although' he actually had
three dependents Nowhere in the recommendation did the
SJA mention that the military judge had found the two correct
charges multiplicious.

‘After being served with a copy of the recommendation, the

trial defense counsel prepared a posttrial submission!4 in -
which he pointed out that the military judge had found the -

two correct charges muluphcwus for sentencing and that the
accused was married. and had two young sons. The defense
counsel, however, d1d not argue in this submission that the
SIA’s recommendauon was erroneous. After reviewing the

defense posttrial submlss1on the convening authority wrote .

“Noted” on'the second page of the document, then dated and
signed it,

3

On appeal, the Army Court of Military Review stated that

it could not “determine whether the convening authority [had]
acted on . . . the erroneous facts presented by the staff judge
advocate or [on] the correct facts presented by the trial
defense counsel.”!5 In the absence of evidence to the
contrary, the court concluded that plain error had occurred.

Normally, a trial defense counsel’s failure t0 comment on .

misinformation in the recommendation would waive this

13CM 9101951 (A.CM.R. 16 Jan. 1991) (unpub.). . : -

issue on review.16 - In the instant case, however, the coun s
ﬁndmg of plam error precludod wawer iy A

Nevertheless l:hc Army coun d1d not stop wuh a ﬁndmg of |
plain error. It went one step further, holding that, even in the
absence of plain error, the defense counsel’s posttrla!‘q
submission would have been sufficient to avoid waiver. - The
court characterized the defense submission as a petition for
clemency under Rule for Courts-Martial (R.C.M.) 1105,
rather than a response to the SJA’s recommendation under
R.C.M. 1106. It also remarked that, although the defense -
counsel did not ‘state specifically that he was comecting the .
recommendation, his submission was adequate to alert the
SJA that the recommendation was erroneous. 18 The Armmy
court set aside the action and returned the record for anew. .
recommendation and action by the same convening authority.

One might ask how a client would benefit from having an
action set aside. An accused actually could benefit in two
ways. First, the accused could benefit financially.
Forfeitures of pay and allowances ordered as part of an
accused’s sentence do not become effective until the
convening authority acts.1 If the convemng authority’s
action is set aside, the accused will receive back pay—
including all pay held in accrual from the date the sentence is
announced if the . accused was placed in confmement 20
Second, a possibility always exists that the convening ;
authority will act more favorably on the accused’s sentence -
when presented with correct mformanon by the SJA

Thc Court of M:htary Appea]s has su'essed the. unportance ‘
of the SJA’s recommendation, stating that *it is at the
convening authority’s level that an accused has [the] best
opportunity to receive clemency.”2!  An approved sentence
cannot be affirmed if an SJA's recommendation has misled a
convening authority on substantial issues of fact or law.22

In United States v. Ford?3 the Navy-Marine Court of
Military Review also found plain error in an erroneous SJA's
recommendation. In Ford, the posttrial recommendation

. stated that the accused had only four months of pnor service, .
- when he actually had served four years before receiving an
~ honorable discharge. The recommendation also failed to

mention three awards that the accused had received.

"145¢e generally Manual for Courts-Martial, United States, 1984, Rule for Courts-Martial 1105 [hereinafter R.CM.].

15Jones, slip op. at 2.
16See United States v. Lohrman + 26 MLJ. 610, 612 (A.CM.R. 1988).
175¢¢ R.C.M. 1106(F)(6).

18 Jones, slip op. at 2. The Court noted that, under RC.M. 1106(f)(4), the defense counsel “may comment on any other matter”” and that no “magic words™ are

required. Id.

19Rule for Courts-Martial 1113(b) authonzcs a oonvemng authonty to execute all pomons of a ucmcnoe——mcludmg forfeuures but not mcludmg certain wmr.we ‘
discharges and dismissals listed in subsection (c) of the same rule—when he or she signs the action. ; e :

20]f the accused’s term of enlistment expired during this period, however, his or her pay would stop accordingly.

218e¢ United States v. Goode, 1 M.J. 3,5 (C.M A ]975)

2Lohrman, 26 M. J. at 611 (citing Umted Smes v. Dowd]1 15 M.J. 351, 353 (C.M A 1983)).

233 M.J. 1046 (NM.CM.R. 1991).

§
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A trial defense counsel should read the SJA's
recommendation carefully and should object to any errors it
may contain. The defense counsel also may consider
including these objections in the accused’s petition for
clemency. Plain error remains a difficult hurdle to overcome
and defense counsel must not assume that an error
automatically will be corrected on appeal. Captain Smith.

The Proiridence Inquiry:
Instructions Must Be Correct

The providence inquiry in the military justice system is
unique in American jurisprudence. It was designed to keep
guilty pleas above reproach by ensuring that each accused’s
decision to plead guilty is open, knowing, and factually
supported.Z At a providence inquiry, the accused, testifying
under oath, not only must admit. that he or she actually is
guilty while establishing a factal predicate for the plea, but
also must demonsirate that he or she understands the law as it
relates to the facts of his or her case and is cognizant of all
available defenses. The providence inquiry, which can be
an arduous gauntlet both for the accused and for counsel, is
an unmistakable hallmark of the patemalistic military justice
system.26 The ever-critical question of “who must prove
what” is not relaxed by the accused’s decision to plead

guilty.??

In United States v. Lilly, a case that has wound through the
appellate process for eight years, the Army Court of Military
Review accentnated the importance of correct instructions
during a providence inquiry.2® In July 1983, Lilly was

B5ee UCMT art. 45(a ). Aurticle 45(a) provides:

Ifmlccusedaﬁermmgnmmtmake:mmegulupludmg or after a plea of guilty sets

~ convicted of . . .

-convicted of rape, attempted rape, burglary, and indecent
-assault, Along with other punishments, he was sentenced to
thirty years’ confinement. Although the defense counsel had

Lilly examined by psychiatric professionals before the court-
martial began, the defense counsel presented no evidence at
trial on the issues of Lilly’s mental capacity or mental
responsibility. After his conviction, however, Lilly's mental
status became more problematic.?® -Over the next several
years, various mental health experts compiled a huge body of

- psychiatric evidence on him. ‘The Court of Military Appeals
- finally remanded the case to the Army Court of Military

Review in February 1988.3¢ The :Army court ordered ¢
rehearing on the issues of mental responsibility and mental

. capacity in February 1990.3! ' Three months later, 2 military
. judge conducted the rehearing. ‘The defense counse
- vigorously litigated the .issue of the accused’s mental capacity

to stand trial. Nevertheless, the military judge found “beyonc

:-a reasonable doubt” that the accused had the present menta

capacity to stand trial.32 The accused then pleaded guilty
thereby obtaining the benefit of a pretrial agreemem tha
hmnted his confinement to ume served. ‘

The military judge conducted a exhaustive bprovideno
inquiry. Regarding the :defense of lack of menta

" responsibility, the military judge advised the accused that, i

considering that defense, “the court would have to determine
beyond a reasonable doubt, . . . whether . ;.. [Lilly] lacke
sabstantial capacity to appreciate the criminality of [his
conduct.” The judge added, “I want you to understand that i
this court were to find beyond a reasonable doubt that . . . yo
lacked the mental responsibility, then you cannot . . . b
these offenses.”33 When instructing th
|

U See Hearings Before House Armed Services Comm. on HR.2498, 81st Cong., 1st Sess. 1052-57 (1950).

matter inconsistent vmlnheplea or if it appears

that he has entered the plea of guilty improvidently or through lack of understanding of its meaning and effect, or if he fails or refuses to-
plead, a plea of not guilty shall be entered in the record, tndﬂteoounlhlllpmeeedulhoughhepleadednamﬁlty [

2%6See GAD Note, The Providence Inquiry: Trial Counsel's Role, The Army Lawyer, June 1988, at 43 (citing United Smes v. Parker, 10 MJ 849 8

MNM.CMR. 1981)).

Z1See United States v. DeVore, 46 C.M.R. 612. 613 (A.CM.R. 1972) (holding a guilty ples improvident when, at the providence inquiry, the military jud
proof).

inacerately advised the accused about burdens of

2834 M.J. 670 (A.C.ML.R. 1992) (setting aside the findings of guilty and the lemmee); see also United States v. Lilly. CM 44919 (A.CMR. 21 Aug 19¢

(unpub.), rev'd, 25 M.J. 403 (CM.A. 1988).

2 Afier sentencing, Lilly was retumed 10 the Mannheim confinement facility. Enroute, heuupedmdaﬂcgedlyeommmedmmdecemuuuhonanyw-t
Gemnan girl. Hewuluppnhmdedht:nhnday.hnneverwumedfonhmoﬂ"cnsubecausethcemvemngnmhontydemmmedlhnuﬂywunotmmu

respansible.

30United States v. Lilly, 25 MJ. 403 (CMLA. 1988}

3 United States v. Lilly, CM 44919 (A.C.M.R. 9 Feb. 1990) (unpub.).
32Lilly apparently is the last case on

msmabledonh"thatlheamedhuthcptumtapaatywmndmd

CounsMaml. a3 originally
1986). Executive Order 12,5 Onmendedmel984M.mual,

1o fall within the ambit of the 1969 Manual for Courts-Martial, See generally Manual for Courts-Martial, Umted Stat
1969 (Rev. ed.) [hereinafter MCM, 1969]. Paragraph 122 of the 1969 Manual

3 that, once the issue of sanity is raised, the Government must e “beyc
lslhenanda:ddiemﬂmryjudgemzployedmwly The 1984 Manual

ulgated, reduced the Govemmemlburdmlopmofbya'prepondennoecfﬂae evidence.” See R.C.M. 909(c)(2) (amenc
to the defense the burden of proving the accused’s lack of mental capacity by a “prepondera

of the evidence.” See 51 Fed. Reg. 4967 (1986); R.CM. 909(c)(2) (C2, 15 May 1986).

33Both the 1969 Mama! and the original 1984 Manual

the Govemment to
See MCM, 1969, para. 120(b); R.C.M. 909(b), 9!6(k)(3)(c) (smendcd 1986). The test contained both a valitional and & cognitive

“beyand & reasonable doubt™ that an accused was mentally responsil
g, and an accused co

if the Government failed to establish either Smg See MCM, 1969, cl‘;rn 120(b); R.CM. 909(b). 916(k)(3)(c)l’(:mded 1986) Execut

escape sibility
Order 12,550 amended R.CM. 909 and R.CM. 916, changin,

burden of proof to

and convincing,” deleting the “volitional prong,” and llnfung

+ burden to the defense. See 51 Fed. Reg. 4967 (1986); R.CM. 909(b). 916(k)(3)(c) (C2, 15 May 1986).

" APRIL 1892 THE ARMY LAWYER - DA PAM 27-50-233




accused on partial mental responsibility, the military judge
" remarked that the accused might claim this defense “even were
a court not to believe beyond a reasonable doubt that you
‘ lackcdmemal responsxbﬂltyat the txmeoftheoffense ieei

The mtlltary Judge evxdently mtended to outlmc the
standard set forth in the 1969 Manual for Courts-Martial.
‘The 1969 Manual placed on the Government the burden of

.proving an accused’s mental responsibility “beyond a
reasonable doubt.” - The court, however, found that the judge
actually advised Lilly that an accused must meet this standard
at trial to prove hxs or hcr lack of mental responsnblhty

Thus mterpreted the Judge s advxce was clcarly erroneous.
".As the court pointed out, the rules of the 1969 Mamial
:governed the proceedings in Lilly whether the legal changes
embodied in the 1984 Manual for Courts-Martial were
* substantive or procedural. - A change that shifts the burden of
proof arguably 'is substantive. It cannot. be applied
» retroactively without violating the prohibition on ex post
facto punishment.34 In the instant case, a procedural change
is similarly ineffective, albeit for different reasons. Rule for
- Courts-Martial 810 requires a military judge to apply the
-'same procedural law at a rehearing that was applied at the
original trial. In Lilly, this would mandate use of the 1969
Manual. In-any event, neither Manual ever required an
accused to establish his or her lack of mental rcsponsibthty
beyonda rcasonable doubt.

On appeal the Govemment advanced the same argumcnt it
had presented years earlier in United States v. DéVore.® i1t
contended that the guilty plea was provident because the
accused had admitted his guilt and because the evidence
against him was overwhelming. As in DeVore, this argument

failed to sway the court. Indeed, relying expressly on -

DeVore, the Army court held that an erroneous instruction on
the allocation of a burden of proof destroys the providence of

a guilty plea. Although DeVore is a rather old and obscure .

case, the court’s willingness to rely upon it in Lilly is not

. surprising. The Army court has emphasized again and again - -

that a guilty plea must be an “intentional relinquishment or

-abandonment of a kmown right or privilege.”3¢ 'Even if an . -

* ‘accused admits every element of an offense, his or her plea

“cannot be said to be.voluntary unless the defendant
possesses an understanding of the law .in relation to [the)

‘ facts.”37 That an accused’s understanding of available
- defenses is an essential precondition to providence is a well-
~ established rule of military law.3® When a military judge

grossly misinforms an accused of the law applicable to a
defense supported by eight years® accumulation of psychiatric
evidence, the accused’s guilty plea hardly can be described as
fully informed, knowmg, or voluntary

Lilly demonstrates the need for trial counsel and defense

‘counsel to pay close attention during providence inquiries.
' The same instructional errors that plague contested courts-
* martial can appear in a simple guilty plea. Counsel must not
* let the familiar drone of the providence inquiry lull them mto '

a t‘alse sense that all is well Captain Lawlor

I ', Sl

e Unued States v. Hall: '
The Army Court of Military Review’s Stand
Agamst Consensual Heterosexual Sodomy

In United S:ates v, Hall » the Army Court of Mllltary

" Review upheld the constitutionality of UCMYJ article 125 as it
. applies to heterosexual, noncommercial, private acts of

sodomy40 bétween consenting adults. Hall contradicts the
recent Air Force Court of Military Review decision in United
States v. Fagg.4! 'In Fagg, the Air Force court reversed the

_accused’s conviction for sodomy, holding that the
. 'constitutional right of privacy extends to heterosexual,

noncommercial, private acts of oral sex between consénting
adults.42 The Judge Advocate General of the Air Force
certified the privacy issue in Fagg for review by the Court of

- Military Appeals, which heard argument on 5 December

1991. The decision by the Court of Military Appeals should
resolve the conflict among the services. Moreover, a reversal
of the Air Force court’s decision on the privacy issue could
present an issue worthy of Supreme Court review.

The accused in Fagg admitted to engaging in oral sex with

- his girlfriend on ‘many occasion;.“ The accused in qul

3‘Su Umted Smes v. Alexmder. 805 F.24 1458 1460 n.2 (1 1th Cn' 1986), Umted Stau:: v. Mest. 789 F.2d 1069 1073 n.3 (4th CI.I' 1986) (Govcmment ooneeded
'~thatexpostfactopmhlbmmspmchxdedmmacuveapphcanonoflhtﬁmlhehndmofpmfmthclmnydefmsc) _

" 346 CMR. 612, 613 (ACMR. 1972).

36United States v. Martin, 4 MLJ . 852, 858 (A.CM.R. 1978); see also United States v. Woods, 25 MJ. 916 (A.CMR. 1988), petition for review denied, 28 M.J.

345 (CML.A. 1989).

”Mamn 4MJ. aL 858.

. 3See Umted Slatu v, Bms £1CMR 169, 171 (A.C.M.R. 1973).
- ¥United States v. Hal.l CM 9001937 (A,C.M.R. lS Nov. 1991).
UCMJ ant. 125.

 M33MJ.618(AFCMR. 1991)

“For an analysis of the Air Fon:e court opinion in Fagg. see DAD Notc, Con:ensual chro.rmtai Sodomy A Cam-mulwnally Protecled Zane of anacy?. The

Army Lawyer, Oct. 1991, at 35.
43Fagg, 33 M.J. a1 618.
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. denied that the charged heterosexual sodomy occurred, but
was convicted nonetheless. Captain-Hall had videotaped
himself at home having extramarital sex on two occasions,
each time with a different woman. Captain Hall’s wife
discovered a tape that showed the appellant having sex- with
the first woman, first in the “missionary position,” then “‘by
means of entry from the rear.”# Captain Hall pleaded guilty
to the two charged specifications of adultery and of
videotaping those acts in violation of article 133.45 He
pleaded not guilty to the charged specification of sodomy.46
Captain Hall was convicted as charged and sentenced to
dlsmlssal and forfeiture of 31000 pay per month for three
months. - I

sOrl appeal, theArmy‘court considered:' (l) ’whether the
adultery and sodomy specifications were multiplicious for
sentencing; (2) whether the record supported a finding
sodomy; and (3) if the Army court did find sufficient
evidence of sodomy, whether—in light of Fagg—article 125
is unconstitutional.4” The court ruled succinctly that the
defense counsel had waived the multiplicity issue by failing
to raise it at trial; that the evidence of sodomy was legally and
factually sufficient; and that, contrary to the Air Force court’s
ruling in Fagg, article 125 is constitutional.4®

The lengthiest part of the Hall opinion addresses the
constitutionality of article 125, “which prohibits—without
exception of any nature whatsoever—sodomy "4 The Army

“court, however, first tried to dlstmgulsh Hall from Fagg,
emphasxzmg distinctions that appear irrelevant in the context
of an article 125 offense. For example, the com't noted that
Fagg involved unmarried adults participating in voluntary
acts, and stated that, because Captain Hall and his partner
both were married to other soldiers, the accused’s reliance
upon Fagg and its rationale was misplaced.3 Although that
distinction certainly is relevant in a prosecution for adultery*!
or for conduct unbecoming an officer,52 an accused’s marital
status is irrelevant in terms of sodomy.53 The distinction

44 Hall, slip op. at 2.
45]d. See generally UCMJ art. 133 (conduct unbecoming an offieer)

~_seems even less relevant when one evaluates the application
"-of the constitutional right of privacy to an alleged act of
consensual heterosexual sodomy. C

The Army court ‘also noted that Fagg had involved purely
private conduct, while Captain Hall had recorded his sexual
actmtyonav:deotape The court averred that this recording
of the charged acts rendered their “private” nature
disputable.54 As the court correctly stated in its factual
summary, Captam Hall's wife found the videotape in their
quarters.S No evidence, however, suggested that Captain
Halleverreplayedthevrdeotapeorthameverwaswewedby
any third party. Even if Captain Hall had replayed the
vrdeotapewhxlealonemthepnvacyofhisown home, this
distinction from Fagg seems irrelevant.

'IheAnnycomtdeclm'edthatnteouldhavedrsxmssedlhe
privacy issue on waiver grounds, as it dismissed the
multiplicity issue, because the defense counsel did not raise
this issue at trial.% Nevertheless, the court addressed the

_ privacy issue at length, apparently intending to send a loud,

clearsrgnaltlmtmecwrtdlsagreesmthl"agg Indeed, the

~ Army court clearly expressed its drsagreement with Fagg in
“its opening remarks about the right to privacy and article 125,

stating:

The Air Force Court of Military Review
held in Fagg that the constitutional right of
privacy extends to heterosexual, noncom-
mercial, private acts of oral sex between
consenting adults . . . . In the view of that
court at least, to the extent that Article 125
purports to include such acts within its
prohibitive ambit, it is unconstitutional.
The appellant asks us to so hold, too. We
disagree; the balance of this opinion tells
why. 57

“ThemlyGovemmemevxdenceoflodomywasthevrdeoupe—whrdrlrguablywumemchnvemdmumebecmsetlr:elmmlngledrdnouﬂowvmwmm
see the actual method of d the testimony of Captain Hall's partner, who admitted that she had vaginal intercourse with Hall, but denied that
he had entered her anally. See Hall, slip op. at 2. Adoctortesuﬁednlnumclen(b)hemnzlhnheewldmtdezermmeﬁm videotape whether the
intercourse had been anal or vaginal. ; . :

47Hall, slip op. at 1.
48]d., slip op. at 2-3.
1d, slipop. at 2.
S0[d,, slip op. at 4.
SIUCMJ ant. 134.
52UCMJ art 133,
SB3UCMJ art. 125.

54 Hall, slip op. at 4-5.
331d., slip op. at 2.
56/d., slip op. a1 5.
571d., slip op. at 3 (citation omitted).
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" In addressing the constitutionality of article 125, Hall
" discusses the law of privacy, providing a historical account of
sodomy going back to biblical times. It also examines article
125 and the legislative and judicial treatment of sodomy in
both the civilian and military environments. The Army court
- rationalized its decision to uphold the constitutionality of
article 125 on the basis of existing case law. Even so, the

. . court’s statement that “[w]hat is certain to us is that our court

and, more importantly, the United States Court of Military
Appeals, have spoken recently, clearly, and dispositively,”s8
certainly appears debatable after one reviews the cases upon
. which the court relied. .

; In its opinion, the court rehed heavxly on Umted States v.
Scoby,® a case involving homosexual sodomy in a barracks
full of soldiers who supposedly were asleep, and United
~States v. Jones, % a case that involved heterosexual sodomy
" that the accused committed on the victim during a violent
; aggravatcd assault. The Hall court seemed to question
~ whether consent even was an issue in Jones.®! The court
‘apparently drew a broad inference from cases involving
' homosexual sodomy, fraternization, conduct unbecoming an
 officer, rape, forcible sodomy, and assault by engaging in
heterosexual conduct when carrying HIV. It relied on no
 decisions that were factually similar to Hall and Fagg, or that
addressed the same issues.

In Hall the court essentially concluded that, until Congress
decriminalizes ‘the conduct proscribed by article 125, the
court is bound by prior precedent.52 ‘The Hall opinion
suggests that the Air Force Court of Military Review went too

* far in Fagg because no precedent for its rationale exists.

Ironically, the Hall court itself may have ‘gone too far by

- embarking on a broad review of the constitutionality of article

125, rather than focusing narrowly on the issue presented, as
did the Fagg court. The issues raised in both cases are fact-
specific and a narrow interpretation of .article 125 based on
those facts arguably would be more likely o survnvc judxcla!
scmuny‘;s!' :s:,ll Vo i I

The decxsxon of t.he Coun of Mihtary Appeals in Fagg
could affect article 125 significantly. If the court affirms

. Fagg, the Army court will have to reconsider its position. If

the Court of Military Appeals reverses Fagg, the Air Force
defense appellant branch intends to petition the Supreme
Court for certiorari. Arguably, as article 125 currently

-stands—prohibiting sodomy even between heterosexual

married adults—public pressure, congressional action, or a
Supreme Court declsmn soon may lead to its amendment
Captam Heamn

- Cle‘rk'of Court Note

Court-Martial Procesing Times o

The table below shows the Anny-mdc average processmg

* times for general courts-martial and bad-conduct discharge
- special courts-martial for the first quarter of fiscal year (FY)

1992. Averages for the last two quarters of FY 1991 are
shown for companson

Records received by Clerk of Court - 309 255 e 265
Days from charging or restraint to sentence 44 - 48 82
Days from sentence to action " 63 66 N
Days from action to dispatch 6 8 7
Days from dispatch to receipt by the Clerk 11 10 e o 10
Records received by Clerk of Court - : : : e 78
Days from charging or restraint to sentence 31 36 ; 46
Days from sentence to action 53 58 63
Days from action to dispatch 7 7 SR
Days from dispatch to receipt by the Clerk 10 11 B

SBJd., slip op. at 4.

395 MJ. 160 (C.MLA. 1978).
€014 M.J. 1008 (A.CMR. 1982).
61 Hall, slip op. at 8.

62]d., slip op. at 15.
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TJAGSA Practice Notes

- Instructors, The 'Judge Advocate General’ s School

Criminal Law Notes

Multiplicity—
Charting the Chaos

The mere mention of the word “multiplicity” vexes many
military counsel and military judges. No one in the military
judicial system seems able to determine definitely when
offenses are multiplicious for charging, findings, or
sentencing. Even the appellate courts have acknowledged
that the law on multiplicity is in a state of confusion.! An
assertion advanced by one appellate court nearly five years
ago remains an appropriate summation of multiplicity:

Although military “legal purists” may
wince at the thought, it appears that our
current military rules of multiplicity are a
curious blend of military due process,
equity, and policy considerations. Some-
how, through this maze, our appellate
courts, with the help of an overall
enlightened “field” legal practice, are
basically reaching fundamentally fair
dispositions of multiplicity issues.2

In an attempt to enlighten legal practitioners in the field
and to make multiplicity practice more manageable for
counsel and judges, the author has prepared the following
“Multiplicity Chart.” This chart should help counsel and
judges to review the current state of multiplicity law as it
relates to the specific offenses that they may encounter. The
chart also should help trial counsel to determine whether
offenses are multiplicious before the offenses appear on a
charge sheet. If multiplicious charges do find their ways onto
the charge sheet, the defense counsel and the military judge
can use the chart to decide whether the offenses should be
treated as multiplicious for findings, or for sentencing.

Any decision on whether offenses are multiplicious
depends primarily upon the particular facts that surround the
offenses. Accordingly, criminal law practitioners should not
rely solely on the “yes-or-no” answers that appear on the
Multiplicity Chart,3 but should study the cited decisions
carefully to determine why the offenses were, or were not,
held to be multiplicious. Lieutenant Colonel Holland.

MULTIPLICITY CHART*

NOTE: A citation to a decision that states whether two offenses are multiplicious may be listed under only one of the offenses
involved. Accordingly, to determine the prevailing law, look under each offense for an appropriate citation. The chart is divided

alphabetically into major topic headings as follows:

* ABSENCES * DISORDERLY CONDUCT » INDECENT EXPOSURE
«ADULTERY - * DISRESPECT *LARCENY
*«ARSON « DRUG OFFENSES * MAIL THEFT
* ASSAULTS, AGGRAVATED * DRUNK DRIVING * MISSING MOVEMENT
* ASSAULTS, OTHER «FAILURE TO REPAIR * MURDER AND HOMICIDE
« ATTEMPTS «FALSE CLAIMS * OBSTRUCTION OF JUSTICE
*BAD CHECKS *FALSE STATEMENTS *RAPE R
*BREAKING RESTRICTION * FORGERY « RECEIVING, BUYING, OR
* COMMUNICATION OF « FRATERNIZATION CONCEALING STOLEN PROPERTY
A THREAT - +« HOUSEBREAKING * RESISTING APPREHENSION
*CONDUCT UNBECOMING »IMPERSONATION OF AN *ROBBERY
AN OFFICER OFFICER OR AN NCO « SODOMY
«CONSPIRACY * INDECENT ASSAULT, ACTS, * VIOLATION OF A REGULATION
*DAMAGE TO PROPERTY OR LANGUAGE OR AN ORDER

*» WRONGFUL APPROPRIATION

1For an excellent analysis of the law on multiplicity, see Thomas Herrington, Multiplicity in the Military, 134 Mil. L. Rev. 45 (1991).

2United States v. Bamum, 24 M J. 729, 731 n.3 (A.CM.R. 1987).

3In most instances, the Multiplicity Chart states definitely when two offenses are, or are not, mulupl.u:lous The multiplicity decisions of one military appellate
court, however, occasionally may conflict with, or sppear o conflict with, the decisions of another. Compare United States v. Shears, 27 M.J. 509 (A.CMR.
1988) (finding accused’s canviction for absence without leave multiplicious with his conviction for escaping from custody) with United States v. Johnson, 17 MLJ.
83 (CMLA. 1983) (finding accused’s conviction for absence without leave was not multiplicious with his conviction for escaping from custody). When authorities
appear to be divided in this manner, the char gives a “yes and no™ snswer, citing to the appropriate supporting decisions.

4Prepared on 19 February 1992, this chart includes citations through 34 M.J. 44,
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MULTIPLICIOUS FOR

OFFENSE FINDINGS? SENTENCING? CITATION
ABSENCES
AWOL/BREAKING . YES 31 CMR. 63 (C.M.A. 1961)
ARREST
* BRIEF AWOL/ YES . 21 MJ. 179-80 (C.M.A. 1985)
BREAKING 20 MJ. 414 (CM.A. 1985)
RESTRICTION 20 MJ. 246 (C.M.A. 1985)
25 C.MR. 414 (C.M.A. 1958)
26 CMR. 35 (C.M.A. 1958)
18 M.J. 450 (C.MLA. 1984)
15 MLJ. 409 (C.MLA. 1983)
16 MJ. 901 (C.M.A. 1983)
LONGER AWOL/ NO . 18 MJ. 602 (N.M.CMR. 1984)
BREAKING 17 MJ. 77 (CM.A. 1983)
RESTRICTION ‘
AWOL/BREACH OF NO . 17 MJ. 95 (CM.A. 1983)
" RESTRAINT FROM , . 16 MJ. 524 (A.CMR. 1983)
CORRECTIONAL CUSTODY
FACILITY .
AWOL/DISOBEDIENCE NO NO 17 MLJ. 69 (CM.A. 1983)
OF ORDER TO RETURN
TO DUTY STATION
AWOL/DISOBEDIENCE NO . 16 MJ, 654 (AF.C.MR, 1983)
OFORDERNOTTO o \
LEAVE AREA
AWOL/ESCAPE FROM NO . 14 MJ. 771 (AC.MR. 1982)
CONFINEMENT ‘ But see
26 CMR. 35 (C.M.A. 1958)
AWOL/ESCAPE FROM YES . 27 MJ. 509 (A.C.MR. 1988)
CUSTODY NO . 17 MJ. 83 (CM.A. 1983)
: 17 MJ. 415 (C.M.A. 1984)
17 MJ. 1089 (AF.C.MR. 1984)
But see "
15 M.J. 183 (C.M.A. 1983)
 AWOL/MISSING NO : 20 MJ. 90 (C.M.A. 1985)
MOVEMENT 19 MJ. 239 (CM.A. 1985)
17 MJ. 415 (C.M.A. 1984),
But see
18 MJ. 427 (C.M.A. 1984)
39 C.M.R. 866 (N.BR. 1969)
YES - 21 MJ, 76 (C.M.A. 1985)
MISSING MOVEMENT/ YES YES 27 MJ. 692 (N.M.C.MR. 1988)
DISOBEDIENCE OF ORDER :
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OFFENSE

ADULTERY

ADULTERY/CARNAL
KNOWLEDGE

ADULTERY/
FRATERNIZATION
ADULTERY/RAPE
ADULTERY/CONDUCT
UNBECOMING AN OFFICER

ADULTERY/DISOBEY
SAFE-SEX ORDER

ADULTERY/INDECENT ACTS/
SODOMY w/ SAME PERSON
OVER EXTENDED LENGTH OF
TIME

ARSON
ARSON THAT DAMAGED
SEVERAL ITEMS OWNED BY
DIFFERENT VICTIMS

ARSON/WILLFUL DAMAGE
TO GOV'T PROPERTY

AGG. ARSON OF DWELLING/
SIMPLE ARSON OF CONTENTS

ASSAULTS, AGGRAVATED

AGG. ASSAULT/
ATTEMPTED MURDER

AGG. ASSAULT/
ATTEMPTED RAPE

AGG. ASSAULT/
COMMUNICATION OF THREAT

AGG. ASSAULT/FORCIBLE
SODOMY/RAPE

AGG. ASSAULT/INVOLUNTARY
MANSLAUGHTER

“MULTIPLICIOUS FOR :

NO

YES
NO

YES

YES

NO

NO

YES

(see “Damage to Property”)

NO

YES

YES

NO

NO

28 C.M.R. 900 (A.F.B.R 1960)
24 MJ. 593 (AF.CM.R. 1987)

21 MJ. 203 (C.M.A. 1586)
23 MJ. 748 (AF.CM.R. 1987)
32 MJ. 747 (AF.CM.R. 1990)

16 MJ. 485 (CM.A. 1983)
33 MJ. 543 (AF.CM.R. 1991)

21 MJ. 74 (C.M.R. 1985)
28 MJ. 775 (A.C.MR. 1989)

26 MJ. 638 (A.C.M.R. 1988)

19 MJ. 574 (NM.C.M.R. 1984)

20 MJ. 220 (C.ML.A. 1985)

26 MJ. 122 (C.M.A. 1983)

16 MJ. 305 (C.M.A. 1980)

But see

17 M. 893 (N.M.C.M.R. 1984)
15 MJ. 699 (A.C.M.R. 1983)

17 M.J. 408 (C.MLA. 1984)
But see
14 MJ. 361 (C.M.A. 1983)

16 M.J. 397 (C.M.A. 1983)

38 C.MLR. 346 (C.MLA. 1968)
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“within 25 minutes)

.~ "MULTIPLICIOUS FOR

OFFENSE " FINDINGS? ‘' SENTENCING?
ASSAULTS, AGGRAVATED (Con't)
ASSAULT/INVOLUNTARY YES .

- MANSLAUGHTER .
AGG. ASSAULT/RAPE YES )
'AGG. ASSAULT/ROBBERY YES .

. AGG. ASSAULT/WRONGFUL NO ;
DISCHARGE OF FIREARM

' AGG. ASSAULT/DISOBEYING NO NO
SAFE-SEX ORDER

o . i .

AGG. ASSAULT/DAMAGE NO -
TO PROPERTY
i . L
AGG. ASSAULT/INDECENT . YES
ASSAULT/COMMUNICATING
THREAT/INDECENT LANGUAGE . "
AGG. ASSAULT/ATTEMPTED . YES
SODOMY

ASSAULTS, OTHER THAN AGGRAVATED
ASSAULT/AGG. ASSAULT YES -
ASSAULT/BREACH OF PEACE YES . -

NO .
ASSAULT/COMMUNICATIONOF ~ NO YES
THREAT
ASSAULT/FORCIBLE SODOMY YES -
ASSAULT/LIFT WEAPON YES -
AGAINST OFFICER/DISRESPECT
ASSAULT/RAPE YES i
NO .

ASSAULT/ROBBERY YES .
ASSAULT (scparate - | YES - -
blows on same victim)

-ASSAULT (on same victim . - NO

CITATION |
22 MLJ. 559 (CM.A 1986)

14 MJ. 211 (C.M.A. 1982)
15 M.J. 284 (C.M.A. 1983) |
20 CMR. 497 (N.BR. 1955)

28 M.J. 836 (A.F.CM.R. 1989)

29 MJ. 904 (A.C.M.R. 1989)

i

28 M.j ..8‘71 (A.C.M.R. 1989)

27 M.J. 798 (AF.CM.R. 1988)

15 MJ. 316 (C.M.A: 1983)
11 MJ. 95 (C.M.A. 1981)

37 CMR. 98 (C.M.A. 1962)

16 MJ. 205 (C.M.A. 1983)

20 MJ. 218 (C.MLA. 1985)

14 MJ. 361 (CM.A. 1983)

But see

16 MLJ. 164 (C.ML.A. 1983)

15 MJ. 316 (C.M.A. 1983)
15 MJ. 176 (C.M.A. 1983)

15 MJ. 169 (C.M.A. 1983)
29 CMR.250 (C.G.B.R. 1960)

15 MJ. 285 (C.MLA. 1983)
14 MJ. 811 (A.C.MR. 1982)

21 MJ. 224 (C.M.A. 1986)

17 M.J. 437 (C.MLA. 1984)

18 M.J. 450 (C.M.A. 1984)

- 24 MJ, 518 (AF.CM.R. 1987)
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MULTIPLICIOUS FOR

ASSAULTS, OTHER THAN AGGRAVATED (Con't)

- ASSAULT/MALTREATMENT NO - - 25MJ, 703 (A.C.MR. 1987)
ASSAULT w/ INTENT TO NO ; 28 MLJ. 218 (C.M.A. 1989)
RAPE/ASSAULT w/ INTENT
TO COMMIT SODOMY |
ASSAULT w/ INTENT TO NO YES 31 MJ. 526 (A.C.MR. 1990)
COMMIT SODOMY/

COMMUNICATING THREAT
ASSAULT/CARRYING - NO . 30 MJ. 724 (AF.C.M.R. 1990)
CONCEALED WEAPON A
ATTEMPTS ,
 ATTEMPTED LARCENY/ NO YES 33 MJ. 571 (NM.CMR. 1991)
FORGERY ; YES 15 MJ. 791 (A.C.MR. 1983)
. see also
| 25 CMR. 784 (ABR. 1958)
ATTEMPTED LARCENY/ YES ; 6 MJ. 669 (ACMR. 1978)
WILLFUL DAMAGE TO
' PROPERTY B .
ATTEMPTED LARCENY/ NO NO 23 MJ. 801 (N.M.CMR. 1986)
FAILURE TO PAY DEBT .
ATTEMPTED LARCENY/ YES ] 31 MJ, 906 (A.F.C.M.R. 1990)
WRONGFUL APPROPRIATION | | _ .
ATTEMPTED ROBBERY/ASSAULT  YES ] . 33MJ.257(CMA 1991)
ATTEMPTED SODOMY/AGG. YES ] | 27 MJ. 798 (A.C.MR. 1988)
ASSAULT (though transmission A s '
of HIV virus) | S
ATTEMPTED INDECENT ACTS NO . 26 MJ. 652 (A.C.MR. 1988)
w/ TWO VICTIMS AT SAME L »
TIME
ATTEMPTED USE OF DRUG/ YES YES 24 MJ. 818 (A.C.MR. 1987)
POSSESSION OF DRUG
ATTEMPTED RAPE/ASSAULT YES ; 11 MJ. 435 (C.M.A. 1981)
w/ INTENT TO COMMIT RAPE
ATTEMPTED SODOMY/ RAPE NO NO 17 MJ. 997 (A.C.MR. 1984)
ATTEMPTED POSS./ YES . 19 M3, 321 (C.M.A. 1985)
ATTEMPTED DISTR. , R
BAD CHECKS
MAKING/UTTERING YES .- 31 MJ. 691 (NM.C.MR. 1950) -
BAD CHECKS 24 MLJ. 686 (A.CMR. 1987)
i NO NO : 17 MJ. 781 (AF.CMR. 1983)
But see )

19 MJ. 582 (N.M.C.M.R. 1984)
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OFFENSE
BREAKING RESTRICTION

BREAKING RESTRICTION/
DISOBEDIENCE OF ORDER

BREAKING RESTRICTION/
AWOL

COMMUNICATION OF A THREAT

'COMMUNICATION OF THREAT/
DISRESPECT/DISOBEDIENCE

COMMUNICATION OF THREAT/
ENDEAVORING TO
INFLUENCE TESTIMONY
OFOTHERS .~

COMMUNICATION OF
THREAT/RAPE . . . -

COMMUNICATION OF
THREAT/OBSTRUCTION
- OF JUSTICE V

COMMUNICATION OF
! THREAT/SODOMY '

~ COMMUNICATION OF
' THREAT/ASSAULT ON NCO

~ MULTIPLICIOUS FOR

NO’

(see “Absences™)

YES

YES

YES

" CONDUCT UNBECOMING AN OFFICER

CONDUCT UNBECOMING/
i~ SAME OFFENSE CHARGED
UNDER DIFFERENT ARTICLE

"oy |
te Y

'CONDUCT UNBECOMING
(adultcry)/CONDUCI‘
UNBECOMING
(fraternization)

"i'
[

CONSPIRACY

CONSPIRACY/OFEENSE THAT
‘IS THE OBJECT OF THE
. CONSPIRACY:

YES

YES

NO

YES

e ]

NO.

8 C.MR. 660 (A.B.R. 1953)

32 C.MR. 544 (A.CMR. 1962)

15 MJ. 99 (C.M.A. 1983)"
15 MJ. 378 (CM.A. 1983)

16 MJ. 164 (C.M.A. 1983)

20 MJ. 377-78 (C.M.A. 1985)

- 21 MJ.96 (C.M.A. 1985)

20 MJ..298 (CML.A. 1985)

32 MLJ. 274 (CM.A. 1991)

1,24 MJ. 11 (C.ML.A. 1987)

23 MJ. 314 (C.M.A. 1987)
22 MJ. 70 (C.M.A. 1986)
21 MJ. 345 (C.M.A. 1986)

-+ 20MJ. 564 (NM.CMR. 1985)

19 M.J. 617 (A.C.MR. 1984)

18 MJ. 371 (C.M.A. 1984)
.. 18 MJ. 363 (CM.A. 1984)
" 'Butsee - ‘

.26 MJ.477 (CM.A. 1988)

21 MJ. 203 (C.M.A. 1986)

29 MJ. 505 (A.C.M.R.1989)
27 MJ. 818 (A.C.MR. 1988)
21 M.J. 1002 (A.CM.R. 1986)
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OFFENSE
CONSPIRACY (Con't)

' CONSPIRACY TO TRANSFER
DRUGS/TRANSFER OF DRUGS

' CONSPIRACY TO STEAL

' FROM TWO VICTIMS/
LARCENY FROM THE
TWO VICTIMS

" CONSPIRACY TO COMMIT
MURDER/SOLICITATION
TO COMMIT MURDER

" CONSPIRACY TO RECEIVE
STOLEN PROPERTY/

LARCENY OF SAME PROPERTY

CONSPIRACY TO COMMIT
. LARCENY/LARCENY

CONSPIRACY TO TRANSFER
DUTY-FREE GOODS/
SOLICITATION TO

VIOLATE REGULATION

CONSPIRACY TO DAMAGE
PROPERTY/DAMAGE TO
THE PROPERTY

. CONSPIRACY TO COMMIT
- LARCENY/SIGNING FALSE
¢+ OFFICIAL STATEMENTS

DAMAGE TO PROPERTY
WILLFUL DAMAGE/ARSON

WILLFUL DAMAGE TO GOV'T
PROP/PRIVATE PROP/
' LARCENY

WILLFUL DAMAGE (widespread
- damages during one spree)

WILLFUL DAMAGE/
HOUSEBREAKING

DAMAGE TO PROPERTY/

MULTIPLICIOUS FOR

NO NO

RULE: Should be
only one conspiracy
and one larceny
charge

NO -

NO

NO -

YES -

NO -

NO NO

YES YES

YES YES

ATTEMPTED UNLAWFUL ENTRY

DAMAGE TO PROPERTY/
LARCENY

DISORDERLY CONDUCT

DISORDERLY CONDUCT/
BREACH OF PEACE

14 MJ, 511 (AF.C.MR. 1982)
17 MJ. 981 (A.CMR. 1984)

30 MJ. 179 (C.M.A. 1990)
29 MJ. 702 (A.C.M.R. 1989)

27 MJ. 818 (A.C.MR. 1988)
28 MJ. 477 (A.C.MR. 1989)
28 MJ. 908 (A.C.MR. 1989)
30 MJ. 1229 (A.C MR, 1990)

30 MJ. 930 (A.C.MR,. 1990)

16 M.J. 43 (C.MLA. 1983)
But see
20 MJ. 172 (CM.A. 1985)

18 MJ. 27 (C.M.A. 1984)

15 MJ. 970 (A.C.MR. 1983)

19 MJ. 991 (A.C.MR. 1984)
24 MJ. 731 (A.C.MR. 1987)

30 MJ. 1229 (A.C.MR. 1990)

19 M.J. 844 (AF.CM.R. 1985)
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OFFENSE
DISRESPECT

DISRESPECT/COMMUNICATION
OF THREAT

DISRESPECT/DISOBEDIENCE

DISRESPECT/ASSAULT
DISOBEDIENCE

'DRUG OFFENSES

POSSESSION w/ INTENT/
DISTRIBUTION

POSSESSION/
DISTRIBUTION.

POSSESSION/INTRODUCTION

- MULTIPLICIOUS FOR

FINDINGS? - SENTENCING?  CITATION

YES -
- YES

YES

NO -

NO -

YES -

YES -

NOTE: If the amount possessed was

larger than the amount introduced,
the trial counsel may allege
possession of the excess amount.

18 MJ. 142 (CM.A. 1984)

© 32C.MR. 544 (A.CMR. 1962)

21 MJ. 162 (CM.A. 1985)
15 MJ. 183 (C.M.A. 1983)
14 M.J. 819 (A.C.M.R. 1982)
12 MJ. 654 (A.C.MR. 1981)
47 CMR. 331 (C.M.A. 1973)
1 MJ. 635 (A.C.M.R, 1975)
But see . o

15 MJ. 723 (A.C.MR. 1983)

‘22MJ. 548 (N.M.CMR. 1986)

30 MJ. 1122 (NM.C.MRR, 1989)
23 MJ. 105 (C.M.A. 1986)

21 MJ. 693 (A.C.MR. 1985)

21 MLJ. 205 (C.MLA. 1986)

22 MJ. 631 N.M.C.M.R. 1986)
20 MJ. 223 (CM.A. 1985)

20 MJ. 134 (CM.A. 1985)

19 MJ. 320 (CM.A. 1985)

19 MJ. 63 (C.M.A. 1984)

22 MJ. 651 (A.C.MR. 1986)
22 M.J. 640 (A.C.MR. 1986)
22 MJ. 953 (A.C.M.R. 1986)

20 MJ. 873 (A.C.M.R. 1985)

20 MJ. 141 (C.M.A. 1985)

20 MLJ. 142 (C.MLA. 1985)

20 MJ. 138 (C.M.A. 1985)
20 M.J. 134 (C.MLA. 1985)

19 MJ. 320 (C.M.A. 1985)

19 MJ. 788 (A.C.M.R. 1985)
18 MJ. 378 (C.M.A. 1984)

16 M.J. 5894 (A.C.M.R. 1983)

20 MJ. 216 (C.M.A. 1985)
19 MJJ. 351 (C.ML.A. 1985)
19 MJ. 896 (A.C.MR. 1985)
18 MJ. 459 (C.M.A. 1984)
19 MJ. 132 (C.M.A. 1984)
16 MJ. 229 (C.M.A. 1983)
16 MJ. 157 (C.M.A. 1983)
16 MJ. 62 (C.ML.A. 1983)

.15 MJ. 341 (CM.A. 1983)

_But see
19 MJ. 581 N.M.CMR. 1984)

- 18 MJ. 108 (CM.A. 1984).
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DRUG OFFENSES (Con't)

DISTRIBUTIONOF .
SAMEDRUGIN -
DIFFERENT FORMS

' POSSESSION OF SAME
'DRUG IN DIFFERENT FORMS

POSSESSION/DISTR.
OF SMALL AMOUNT OF
THE DRUG POSSESSED

POSSESSION w/ INTENT/
VIOLATION OF REG.

(by importation)
POSSESSION w/ INTENT/
INTRODUCTION

DISTRIBUTION/MANUFACTURE
POSSESSION/USE

DISTRIBUTION (to
" different people
at same time)

DISTRIBUTION OF
DIFFERENT DRUGS (to
same person within

four minutes)

INTRODUCTION w/ INTENT/
DISTRIBUTION.

POSSESSION/POSSESSION
OF DRUG PARAPHERNAL IA

POSSESSION OF DRUG
PARAPHERNALIA/USE
OF PARAPHERNALIA

- MULTIPLICIOUS FOR

EINDINGS? SENTENCING? CITATION

YES

YEsff,

NO

YES
NO

YES

NO

YES

NO

NO

YES
NO

YES

NO

YES. .

NO

NO

YES
NO

30 MJ. 736 (A.F.C.M.R. 1990)
30 MJ. 995 N.M.C.M.R. 1990)

20 MJ. 138-9 (C.M.A. 1985)
20 MJ. 129 (CM.A. 1985)

29 MJ. 1075 (A.CM.R. 1990)

29 MJ. 217 (C.M.A. 1989)
18 MJ, 378 (C.MLA. 1984)

29 MJ. 565 (AF.CMR. 1989)

24 MJ. 818 (A.C.MR. 1986)
22 MJ. 947 (A.C.M.R. 1986)
20 MJ. 221 (C.M.A. 1985)

20 M.J. 180 (C.ML.A. 1985)

20 MJ. 179 (C.M.A. 1985)

20 MJ. 138 (C.M.A. 1985)

20 MJ. 145 (C.M.A. 1985)

19 MJ. 957 (AF.C.M.R. 1985)
19 MJ. 321 (C.M.A. 1985)

18 MJ. 164 (CM.A. 1984)

- But see

17 MJ. 887 (AF.C.M.R. 1984)
19 MJ, 951 (AF.C.M.R. 1985)
(charges not multiplicious if
accused possessed more than he
or she used)

26 M.J. 686 (A.C.MR. 1988)
19 MJ. 741 (AF.CMR. 1984)
28 MJ. 526 (A.C.MR. 1986)

23 MJ. 687 (AF.CMR. 1986)
16 M.J. 988 (A.C.MR. 1983)

- 24 MJ. 818 (A.C.MR. 1986)

21 MJ. 642 (A.C.MR. 1985)
16 M.J. 204 (C.M.A. 1983)
17 MJ. 347 (CM.A. 1984)
21 MJ. 642 (A.C.MR. 1985)

20 MJ. 138 (C.M.A. 1985)
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QOFFENSE

DRUG OFFENSES (Con't)

POSSESSION (of differcnt
drugs at same time)

POSSESSION/POSSESSION
w/ INTENT

POSSESSION (of small

part of large cache)/
POSSESSION (of cache)

POSSESSION/OBSTRUCTION
' OF JUSTICE (“planting”
drugs on victim)

INTRODUCTION/DISTRIBUTION

USE OF TWO DRUGS ON
SAME DATE

- USE OF TWO DRUGS AT
SAME TIME

USE/DERELICTION BY USING

USE/ATTEMPTED USE *

USE/DISTRIBUTION

POSSESSION OF SAME DRUG
ON DIFFERENT DATES (charged
separately and charged

also in a consolidated
specification)

DRUNK DRIVING
DRUNK DRIVING/

INVOLUNTARY MANSLAUGHTER

DRUNK DRIVING/
RECKLESS DRIVING -

*‘MULTIPLICIOUS FOR

JE— ,

YES

YES

YES

NO

NO

YES

YES

NO

Y

32 MJ. 664 (AF.CM.R. 1991)
17 MJ, 405 (C.M.A. 1984) -
17 MJ. 1036 (A.C.M.R. 1984)
16 MJ. 722 (AF.C.M.R. 1983)

. 12MJ. 640 (AF.C.MR. 1981)

12 MJ. 673 (A.C.MR. 1981)
23 MJ, 687 (AF.C.M.R. 1986)

17 MJ. 347 (C.M.A. 1983)

16 MJ. 674 (A.C.M.R. 1983)
see also ; i
16 MJ. 584 (A.C.M.R. 1983)
15 MJ. 1010 (A.C.M.R. 1983)

19 MJ. 871 (AC.MR, 1985)

19 MJ. 351 (C.M.A. 1985)

20 MJ. 562 (AF.CMR. 1985)
30 MJ. 1118 N.M.C.MR. 1989)
28 MJ. 530 (AF.C.MR. 1989)
2 M. 733 (C.G.CM.R, 1986)
But see

30 MJ. 879 (AF.CM.R. 1990)
24 MJ. 818 (A.C.MR. 1987)

30 MJ. 736 (A.F.CM.R. 1990)
33 MJ. 965 N.M.C.MR. 1991)

25 M.J. 816 (AF.CMR. 1988)

21 MJ. 856 (A.C.MR. 1986)
15 MJ. 525 (AC.MR. 1983)

* Butsee . ‘

17 MJ. 528 (A.C.MR. 1983)
24 MJ. 132 (C.M.A. 1987)

5 CMR. 339 (N.B.R. 1952)
24 MJ, 823 (A.C.MR. 1987)
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OFFENSE
DRUNK DRIVING (Con't)

DRUNK DRIVING/VIOLATION
OF ORDER NOT TO DRIVE
ONPOST - :

DRUNK DRIVING/NEGL.
' DESTRUCTIONOF -
MIL. PROPERTY"

DRUNK DRIVING/ -
NEGLIGENT HOMICIDE
FALSE CLAIMS

FALSE CLAIM/FALSE
OFFICIAL STATEMENT

- FALSE CLAIM (PRESENTING/
MAKING/USING)/FORGERY

FALSE CLAIM/LARCENY

FALSE CLAIM/ATTEMPTED
LARCENY

FALSE STATEMENTS
SIGNING FALSE DOCUMENT/
TAKING PUBLIC RECORD

SIGNING TWO FORMS
FALSELY AT SAME TIME

FALSE STATEMENT/
PERJURY (same lie
- at different times) -

FORGERY

* FORGERY/USING MALL
TODEFRAUD

NO
NO

NO

YES

YES

NO

YES

NO

NO

" MULTIPLICIOUS FOR

NO

17 MJ. 938 (A.F.C.MR. 1984)
19 MLJ. 959 (A.C.MR. 1985)

23 MJ. 856 (AF.C.M.R. 1987)
25 MJ. 720 (A.CMR. 1987)

17 MJ. 436 (C.MLA. 1984)
25CMR. 516 (A.BR. 1957)
But see

15 MJ. 669 (AF.CMR. 1983)

~ 25C.MR.437(C.M.A. 1958)

32 MJ. 863 NM.CMR. 1991)
28 MLJ. 769 (A.C.MR. 1989)
27 M). 576 (AF.C.MR. 1988)
23 MLJ. 540 (A.C.MR. 1986)

21 MJ.167 (CM.A. 1985)

21 MJ. 633 (A.C.MR. 1985)
19 MJ. 804 (A.C.MR. 1984)
17 MJ. 320 (CM.A. 1984)

17 MJ. 412 (CM.A. 1984)

16 MJ. 395 (C.MLA. 1983)

15 MJ. 377 (CM.A., 1983)

28 MJ. 556 (C.G.C.M.R. 1989)
17 MJ. 318 (C.M.A. 1984)

" 32 MLJ. 705 (A.C.MR. 1991)

29 MJ. 734 (AF.CM.R. 1989)
21 MJ. 82 (CMLA. 1985)

32 MJ. 906 (AF.CMR. 1991)

20 C.MR. 12 (C.MLA. 1955)
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¢ "t MULTIPLICIOUS FOR

FORGERY (Con't) e

. - FORGERY/UTTERING NO. NO 29CM.R 62 (C.M.A 1960)

*  FORGED INSTRUMENT 729CM.R 67 (CM.A-1960)
. YES 31 C.MR. 576 (AF.BR. 1961)
FORGERY BY MAKING/ YES . 119 MLJ, 582 NM.CMR. 1984)

FORGERY BY UTTERING (see also “Bad Checks”)

, . NO . 22 MJ. 719 (AC.MR. 1986)

" »FORGERY/A’ITEMP’I‘ED LARCENY  YES e 21 M.J 162 (C.M.A 1935)5

" FORGERY (of several items NO ] "9 MJ 441 (A.F c MR. 1989)
for single purpose) ;
FRATERNIZATION R

: FARE PN S B I ;
FRATERNIZATION (an 134)/ NO . 21 MJ. 770 (A.C.MR. 1986)

-+ CONDUCT UNBECOMING (art. 133)
FRATERNIZATION (art. 134)/ YES - -7 21 M. 822 (NM.C.M.R. 1985)
FRATERNIZATION (art. 133) o p e b
. FRATERNIZATION/ - YES . 22 MJ. 819 (NM.CMR, 1986)

- VIOLATION OF ORDER
NOT TO FRATERNIZE

. ‘FRATERNIZATION/ |
DERELICTION OF DUTY YES - 23 MJ. 683 (N.M.C.MR. 1986)

' HFRATERNIZATION (wnh YES . 30 MJ. 314 (C.M.A. 1990)
same “victim” at | ¥
dlffcrent locauons)

i

, FRATERNIZAI'IQN[USE NO 31 MJ. 942 (A.C.MR. 1990)
OF DRUGS '

;. FTR (FAILURE TO REPAIR) . T e 1
FTR/DESERTION - YES 30 C.MR. 408 (C.M.A.1960)
FTR/DISOBEY ORDER TO '

', GO TO PLACE OF DUTY YES - iy 1S M, 316 (C.M.A. 1983)
22 CMR. 748 (C.G.BR. 1956)
. YES 26MJ 276 (N.M.C.M.R 1988)
HOUSEBREAKING ) o o AR
. HOUSEBREAKING/ - YES 32 MJ. 520 (AF.CM.R. 1990)
HOUSEBREAKING/LARCENY - NO 26 M.J. 564 (C.G.CMR. 1988)

5Cf. United States v. Moody, 17 M.7J. 437 (CM.A. 1984) (charges of forgery of endorsement on checks and of sttempted larceny not multiplicious when check
offenses are not alleged to be the means by which the larceny was attempted); United States v. Jackson, 20 MLJ. 414 (CM.A. 1985) (finding forgery of a check
multiplicious for findings with attempted larceny by check, but halding accused “was not prejudiced as to the sentence by this multiplicity”).
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OFFENSE

MULTIPLICIOUS FOR

IMPERSONATING OFFICER/NCO

IMPERSONATION (by use of YES

ID card)/ WRONGFUL

POSSESSION OF ID CARD

INDECENT ASSAULT/
ACTS/LANGUAGE

INDECENT ASSAULT/
VIOLATING REG.

YES

INDECENT ACTS/ASSAULT -
w/ INTENT TO COMMIT SODOMY

INDECENT ACTS (two acts with YES

same victim at same time)

INDECENT LANGUAGE TO YES

CHILD/RAPE

INDECENT ASSAULT/KIDNAPPING NO

INDECENT ASSAULT/ NO
COMMUNICATION OF THREAT
INDECENT ACTS/SODOMY/ NO
CARNAL KNOWLEDGE

INDECENT EXPOSURE
INDECENT EXPOSURE/ YES
MASTURBATING IN PUBLIC
INDECENT EXPOSURE/ YES
INDECENT ACTS

LARCENY
LARCENY/ALTERING NO
PUBLIC RECORDS
LARCENY/BAD CHECKS YES

NO
LARCENY OF BLANK NO
CHECKS/MAKING AND
UTTERING THE CHECKS
LARCENY/DERELICTION NO

OF DUTY

NO

32 MJ. 1002 (N.M.C.MR. 1991)
17 MJ. 571 (AF.CMR. 1983)
14 MJ. 489 (C.M.A. 1983)

18 MJ. 14 (C.MLA. 1984)

25 CMR. 317 (C.M.A. 1958)
18 MJ. 716 (AF.CMR. 1984)
17 MJ. 997 (A.C.MR. 1984)

15 MJ. 513 (A.C.MR. 1982)

14 MJ. 811 (A.C.M.R. 1982)

30 MJ. 1144 (AF.CMR. 1950)

21 MJ. 353 (C.M.A. 1986)

32 MJ. 771 (A.C.MR. 1991)

19 MJ. 681 (A.F.C.M.R. 1984)

16 M.J. 395 (C.ML.A. 1983)
15 MJ. 377 (C.M.A. 1983)
23 C.MR. 611 (A.CM.R. 1957)
17 MJ. 346 (C.M.A. 1984)

17 MJ. 781 (AF.CM.R. 1983)

30 C.MR. 710 (N.B.R. 1960)
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LARCENY (Con't)

LARCENY (of different
i property from different = .
victims at the same time)

{ "LARCENY (of similar * " °

property, but at
different times)

LARCENY (of several. .. -
checks at same ume)

LARCENY (of dxfferent

. property from different. "
rooms, one room after
the oLher)

LARCENY/FALSE
OFFICIAL STATEMENT

LARCENY/BURGLARY

LARCENY/FORGERY "

§

" LARCENY BY CHECK/
FAILURE TO MAINTAIN
SUFFICIENT FUNDS - -

| LARCENY/MAIL THEFT

LARCENY/HOUSEBREAKING
TO COMMIT LARCENY

LARCENY/UNLAWFUL ENTRY

YES

YES -

NO

NO

YES

NO

NO

NO

.+~ MULTIPLICIOUS FOR

NO

NO

30 MJ. 867 (N.M.C.M.R. 1990)

20 MJ. 139 (C.M.A. 1985)
17 MJ. 345 (CM.A. 1984)

‘17 MJ. 981 (A.C.MR. 1984)

23 MJ. 570 (A.C.MR. 1986)

20 MJ. 741 (NM.CMR. 1985)

 1MJ. 1193 NCMR. 1976)

. u
(T

29 MJ. 734 (AF.CMR. 1989)
17 MJ. 319 (C.M.A. 1984)

717 MJ.321 (C M. A. 1984)!

26 MJ 991 (A.FC MR 1988)

24 MJ 827 (ACMR, 1987)

24 MJ. 796 (A.C:MR. 1987)
22 MJ. 872 (A.C.MR. 1986)

24 MJ. 608 (A C M.R 1987)

29 MJ. 621 (C. G CMR. 1989)

25 MJ. 604 (A.CMR. 1987)
24 M.J. 621 (C.G.C.MR. 1989)
25 MJ. 604 (A.C.MR. 1987)
24 MJ. 729 (A.C.MR. 1987)

120 MJ. 602 (N.M.C.MR. 1985)

19 MJ. 130 (C.M.A. 1985)
19°MJ. 542 (A.C.MR.'1984)
17 MJ. 773 (AF.CMR. 1983)
29 CM.R. 790 (AF.B.R. 1960)
25 CMR. 784 (AF.BR. 1957)
20 MJ. 307 (. M A 1985)

0 nE

7C. M.R 251 (A B R 1952)

24 CMR. 163 (C.M.A. 1957)
24 CMR. 283 (C.M.A. 1957)
29 C. M.R 790 (A.F B.R 1960)
Butsee

25 C. M.R 148 (C M A 1958)

14 CMR. 164 CMA. 1950

33 MJ. 522 (AF.CMR. 1991)
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OFFENSE
LARCENY (Con't)

LARCENY (of bank card)/.

LARCENY (through use of

the card to obtain money

from bank)
'LARCENY/WRONGFUL USE

OF ID CARD TO

COMMIT LARCENY

LARCENY/WRONGFUL
DISPOSITION OF THE
STOLEN PROPERTY

LARCENY OF DRUG/
WRONGFUL POSSESSION
OF DRUG

LARCENY (by successive -
withdrawals from
different accounts
via bank machine)
~ LARCENY/VIOL. OF REG./
* FAILURE TO PAY DEBT
MAIL THEFT '

'MAIL THEFT (of several
letters at same time)

MISSING MOVEMENT
MISSING MOVEMENT/AWOL

MISSING MOVEMENT/
DISOBEDIENCE OF ORDER

MURDER/HOMICIDE

MURDER OF TWO VICTIMS
AT SAME TIME

FELONY MURDER/ "
PREMEDITATED MURDER/

FELONY MURDER/
PREMEDITATED MURDER

UNPREMEDITATED MURDER

" MULTIPLICIOUS FOR

NO.

NO

NO

NO

YES

NO,

NO

(see “Absences™)

YES

NO

NO

28 MJ, 634 (AF.CMR. 1989)
27 MJ. 582 (AF.CMCR. 1988)
20 M.J. 506 (AF.CM.R. 1985)
19 MJ. 619 (A.C.MR. 1984)

16 MJ. 393 (CM.A. 1983)

22 MLJ. 743 (NM.C.MR. 1986)
21 MJ. 695 (A.C.MR. 1985)
20 M.J. 166 (C.M.A. 1985)

18 M.J. 102 (CM.A. 1984)

17 MJ. 145 (CMLA. 1984)

17 MJ. 1058 (AF.C.MR. 1983)
23 C.MR. 242 (C.M.A. 1957)

21 MJ. 113 (CM.A. 1985) °

20 MJ. 712 (A.C.M.R. 1985)

21 MJ. 969 (A.C.MR. 1986)

- 22CMR. 772 (AF.B.R. 1956)

39 C.MR. 78 (A.B.R. 1968)

' 5CMR. 281 (ABR. 1952)

16 MLJ. 68 (C.M.A. 1983)

see also
15 M1, 1056 (N.M.C.M.R._ '1983)

21 MLJ. 345 (CM.A. 1986) -
28 MLJ. 1024 (AF.CMR. 1989)

28 MJ. 27 (C.MLA. 1989) -
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OFFENSE K
MURDER/HOMICIDE (Con't)

- INVOLUNTARY
' MANSLAUGHTER OF TWO

“'VICTIMS AT SAME TIME

NEGLIGENT HOMICIDE/
NEGLIGENT DISCHARGE
OF FIREARM

OBSTRUCTION OF JUSTICE
OBSTRUCTION/

SOLICITATION TO
COMMIT MURDER IR

- SOLICITING FALSE

TESTIMONY FROM TWO

WITNESSES AT SAME
RAPE

RAPE/ADULTERY

RAPE/COMMUNICATION
OF THREAT

‘RAPE/INDECENT ACTS

- RAPE/ATTEMPTED SODOMY

RAPE/EXTORTION

RECEIPT/BUYING/

CONCEALING STOLEN PROPERTY

CONCEALING STOLEN

PROP./WRONGFUL DISPOSITION

RESISTING APPREHENSION

RESISTING APP./ASSAULT

r.. RESISTING APP/"

DISOBEDIENCE/
ASSAULT ‘

' RESISTING APPJBREACH

OF PEACE

NO

YES

YES

YES

YES -

NO

NO

NO

YES

NO

- MULTIPLICIOUS FOR

NO'

NO

20 MJ. 957 (AF.CMR. 1985)

26 MJ. 852 (A.CMR. 1988)

.

29 M.J. 709 (A.C.MR. 1989)

28 MJ. 223 (C.M.A. 1989)

16 MJ. 485 (CM.A. 1983)

16 MJ. 164 (C.MLA. 1983)

18 MJ. 721 (AF.CMR. 1984)
31 MJ. 535 (A.C.MR. 1990)
17M1.997 (ACMR. 1984)

24 MJ. 3 (CM.A. 1987) -

19 MJ. 174 (CM.A. 1985)

15 MJ. 433 (C.MLA. 1983)

17 MJ. 132 (C.M.A. 1984)

' 29 CMR. 750 (C.GBR. 1962)
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OFFENSE
ROBBERY

ROBBERY/AGG. ASSAULT
N : :

ROBBERY/ASSAULT

ROBBERY/ATTEMPTED
“ROBBERY (of < - '
different victims
" at same time)

ROBBERY (of three victims
at same time)

ROBBERY/LARCENY
SODOMY

ANAL SODOMY/ORAL
SODOMY (same incident)

FELLATIO/
CUNNILINGUS (on
same victim)

SODOMY/INDECENT ACTS

‘SODOMY/ASSAULT W/
INTENT TO
COMMIT SODOMY

TWO ACTS OF SODOMY
ON SAME VICTIM
BY TWO PEOPLE -

SODOMY/INDECENT EXPOSURE

SODOMY/ASSAULT

~ W/DANGEROUS WEAPON

SODOMY/VIOLATION OF
ORDER TO REFRAIN
FROM ACTS OF
HOMOSEXUALITY OR
SODOMY ‘

ORAL SODOMY/

ATTEMPTED ANAL SODOMY

SODOMY/CARNAL KNOWLEDGE

“MULTIPLICIOUS FOR

NO

NO

NO

YES

NO

YES

NO

NO

NO

YES

NO

NO

NO

NO

15 MJ. 284 (C.ML.A. 1983)

25 CMR. 144 (C.M.A. 1958)

19 MJ. 788 (A.C.MR. 1985)
20 MJ. 301 (C.M.A. 1985)

38 C.M.R. 347 (C.M.A. 1968)

2MJ. 773 (A.C.MR. 1976)
38 C.MR. 343 (C.M.A. 1968)
38 C.MR. 348 (C.M.A. 1968)

39 CMR. 392 (A.BR. 1968)

19 M.J. 788 (A.C.MR. 1985)

. CM 442519 (A.C.M.R. 18 Mar.

1983) (unpub.)

15 MJ. 1090 (A.C.MLR. 1983)

32 MJ. 455 (C.M.A. 1991)

18 MJ. 72 (CM.A. 1984)
24 CMR. 151 (CM.A. 1957)

16 MJ. 532 (A.C.M.R. 1983)

21 MJ. 160 (C.ML.A. 1985)

22 MJ. 538 (N.M.CM.R. 1986)

27 MJ. 630 (AF.C.M.R. 1988)

27 MJ. 798 (AF.C.M.R. 1988)

25 MJ. 136 (C.M.A. 1987)
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OFFENSE

VIOLATION OF ORDERS & REGULATIONS

' VIOLATION OF REG. (by

~ possessing firearm)/

VIOLATION OF REG. (by
- failing to register
firearm)

-, MULTIPLICIOUS FOR

NO-

VIOLATION OF GENERAL YES

REG./UNLAWFUL

ENTRY INTO PROHIBITED

AREA (entry prohibited by

;- same regulation)

VIOLATION OF REG./

COMMISSION OF OFFENSE UNDER

UCMJ THAT THE REG.
PROHIBITS

VIOLATION OF TWO

NO

SEPARATE PARAGRAPHS

OF THE SAME REG.

FAILURE TO OBEY
ORDER/WILLFUL

DISOBEDIENCE OF ORDER

VIOLATION OF REG./

YES

CONSENSUAL SODOMY

 VIOLATION OF REG. BY NO
MAKING UNAUTHORIZED

PHONE CALLS (each
phone call charged
. separately) -

VIOLATION OF REG/
COMMUNICATING
INDECENT LANGUAGE

VIOLATION OF REG. (by
illegal transfer of duty-
free goods)/VIOLATION

' OF REG. (by purchasing
goods for illegal
transfer)

YES

NO

VIOLATION OF REG. BY NO
FAILING TO SAFEGUARD

CLASSIFIED INFO/

WILLFULLY RETAINING

CLASSIFIED INFO

NO

17 MJ. 415 (C.M.A. 1984)

15 MJ. 403 (C.M.A. 1983)
for facts, sce -
14 MJ. 954 (A.C.MR. 1982)

28 MJ. 419 (C.M.A. 1989)
19 M.J. 894 (A.C.M.R. 1985)
14 MJ. 489 (C.M.A. 1983)
16 MJ. 451 (CM.A. 1983)

17 MJ. 809 (A.C.M.R. 1984)

15 MJ. 333 (CM.A. 1983)

30 MJ. 757 (A.C.MLR. 1990)

.30 MLJ, 236 (C.M.A. 1990)

30 MJ. 917 (A.C.MR. 1990)

27 MJ. 832 (A.C.MR. 1988)
27 MJ. 885 (A.C.MR. 1989)
27 MJ. 914 (A.C.MR. 1989)
26 MJ. 963 (A.C.MR. 1988)
25 MJ. 557 (A.C.MR. 1987)
29 MJ. 712 (A.C.MR. 1989)

33 M.J. 802 (N.M.CMR. 1991)
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MULTIPLICIOUSFOR '

HNDINQSISENIEN.CIN.GZCIIAIIQN

VIOLATION OF ORDERS & REGULATIONS (Con't)

. VIOLATIONOF NO.
 BLACK MARKETING REG./
FALSE OFFICIAL |
STATEMENT

VIOLATION OF REG. (by - ~_.NoO
possessing knife)/ : -
CARRYING CONCEALED
WEAPON

. . WRONGFUL APPROPRIATION

WRONGFUL APFR/ . YES
UTTERING BAD CHECK =~ |

'WRONGFULAPPR/ . ' YES
FAILURE TOPAY DEBT

Does the Fourth Amendment Apply toa
- Locked Locker? .
“No,” Says the Court of Mihtary Appeals
in United States v. Britten

) Although the courts traditionally favor probable cause and
warrants in deciding Fourth Amendment questions,
practitioners quickly learn that these factors are important
only when the Fourth Amendment s protection “covers a
search or scizure. Nongovemment‘ and foreign? searches and
selzures, for example, do not trigger any Fourth Amendment
protecuons 8 Consequently, the absence of probable cause or
a warrant does not render madmrssxble any ev1dence obtamed
by these means Moreover. in some cases, a warrantless
search or seizure will not violate the Fourth Amendment even
if it is performed by United States law enforcement officials.

- " 29 MJ. 1027 (A.C.MR. 1950)

. 29MJI.972(ACMR. 1990)

"o 17MJ.1078(AF.CMR.1984)

- 28MJ310(CMA. 1989)

A government intrusion runs afoul of the Fourth Amendment
only if: (1) it offends the accused's expectation of privacy in
the place that is. searched or the item that is seized; and (2)
society accepts the accused § privacy expectation as objec-
tively reasonable. A pnsoner, for instance, may believe that

he or she has a right to privacy in a cell, but society does not
Tecognize this privacy interest as reasonable. Accordingly,

prison authorities may search a prisoner’s cell and seize items

1m it without vrolalmg the Fourth Amendment. 10

Last year, in Umted States v. Brmcn." the Court of
Military Appeals examined the reasonableness of an accused’s
expectation of privacy in a locked gymnasium locker. The

-court concluded that, although the accused nught have had an
iexpectahon of pnvacy in the locker, this privacy interest was

not one that “society [was] prepared to recognize as
reasonable.”12

6See United States v. Jacobsen, 466 U.S. 109 (1984) (holding that no govemnment search occurred when Federal Express opened a damaged pachge); United
States v. Hodges, 27 MJ. 754 (A.F.C.M.R. 1988) (no government search occurred when & United Parcel Service employee opened package during a random
inspection).

7See United States v. Verdugo-Urquidez, 494 U.S. 259 (1990) (Fourth Amendment does not spply to search by United States agents of that belongs to &
forcign national and is located in a foreign country); United States v. Coleman, 25 MJ. 679 (A.C.MR. 1987), aff d, 26 M.J. 451 (C.M.A. 1988), cert. denied, 488
U.S. 1035 (1989) (Fourth Amendment and Military Rule of Evidence 311(c)(3) do not apply to German polize’s search of an off-post apartment). The Military
Rules of Evidence provide that a foreign scarch is unlawful only if the accused is subjecied 10 “gross and brutal maltreatment,” or 1f Unned States law enforcement
agents participated in the scarch. See Manual for Courts-Martial, United States, 1984, MiL. R. Evid. 311(c)(3), 315()3).

85ee also TIAGSA Practice Note, Search and Seizure-Situations Where the Fourth Amendment Does Not Apply: A Guide for Commanders and Law Evg’orcemn.t
Pmounel The An:ny L:wyer, June 1988, at 57. . .

9United States v. Katz, 389 U.S. 347, 361 (1967).
105e¢ Hudson v. Palmer, 468 U.S. 517 (1984).
1133 MJ. 238 (1991).

1214, a1 239-40.
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Britten may be helpful to practitioners for two reasons. :

First, it demonstrates clearly how a government search and
seizure can be outside the scope of the Fourth Amendment's
protection. Second, the different analytical approaches that

the trial judge and the appellate courts took in discussing

where and when an accused may claim “a legitimate
expectation of privacy” provide helpful guidance to prac-
titioners seeking to contest the legalities of government
searches and seizures.

In Britten, a warrant officer named Umfress saw the
accused shoplift two radios from the post exchange. Umfress
followed Britten into the post gymnasium. He then saw
Britten “just after he heard a locker door shut.”!? Surmising
that the accused had concealed the stolen radios in a locker,
Unmfress notified an exchange employee. This employee
returned with Umfress to the gymnasium and confronted the
accused, who denied taking any radios from the exchange.
Military police officials were alerted. When they arrived,
Umfress gave them some keys he had found on a table near
the accused. These keys were similar to a set of keys that
Umfress previously had seen in the accused's possession. The
“police then tried locks on lockers until the fateful locker . ..
opened.”14 Inside, the military police found the shoplifted
radios. ,

'The trial judge found specifically that Britten “displayed an
expectation of privacy in [the] locker by locking that locker
with his lock, the key to which ‘was on hlS key ring and his
key pouch.”!5 This locker was assigned not to the accused,
but to another soldier. 'The judge noted, however, that this
soldier never used the locker." Bécause the locker was open
and empty when the accused found it, the trial judge
concluded that ‘the accused did not know that the locker
belonged to another person. Consequently, t.he accused’s
expectation of privacy m the locker was “not . . .
unreasonable.”16 T

The trial judge, however held that the accused s actions at
l.he crime scene negated any expectanon of pnvacy he had in

17d.06239. . - ,
g Cn : ‘;‘ - ?;A,‘ ' v , &
1574,

1874, _

11Idl S o -

. the locker. The judge noted that “the accused denied having a

locker” and that “he abandoned the keys to the locker in a

‘public place.”'” Anyone could have found the keys,
“concluded that they opened a padlock on one of the
© gymnasium lockers, found the locker, and opened it.

Accordingly, although the trial court found that the accused’s
expectation of privacy in the locker was objectively
reasonable, it admitted the seized radios into evidence becanse
the accused had abandoned his right to privacy.

The Army Court of Military Review affirmed in an
unpublished opinion.!$ Like the trial judge, the Army court
concluded that the accused had an expectanon of privacy in
the Iocker, but “abandoned his privacy mterect . befare the
police opened it."1?

Interestingly, the Court of Military Appeals analyzed
Britten’s expectation of privacy in a different manner entirely.
Eschewing the abandonment rationale of the two lower courts,
the Court of Military Appeals focused on the objective
reasonableness of the accused’s expectation of privacy.®
After examining the record, the court determined that,
although the person to whom the locker was assigned did not
use it, Britten’s “use of this locker was plainly unautharized
and wrongful.”2! “Society,” wrote Chief Judge Sullivan,
“does not recognize as legitimate a thief’s expectation of
privacy in another's locker that he wrongfully appropriates to
conceal his ill-gotten gains, any more than it recognizes a
burglar’s expectation of privacy in a house which he is

burglarizing.” 2

The Court of M1htary Appeals affirmed the Army court's
decision. - The end result—upholdmg the admission of the
evidence at tnal—remamed the same, although the legal

‘analyses were decidedly different. Only Senior Judge Everett
discussed the dlffenng methodologies. Declaring in his
"‘eoncumng opinion that the Fourth Amendment analysis used
by the trial court and the Army Court of Military Review was

“enurely acceptable,”23 he declined to accept Chief Judge

Sullivan"s and Judge Cox’s conclusion that “Britten lacked

18CM 8802943 (A.CM.R. 31 May 1990) (unpub ) qﬂ’d 3 MJ 238 (CMA. 1991).

1914, s . PR el st

20Britten, 33 MJ. €239 (“[2] preliminary, yet unavaidable question in this case is whether ‘society is pepamd to recognize as reasanable’ lppe.llm s e:peamon
of privacy in sameone elsc’s locker simply because he precipitately placed a lock on it”). ;

2114, at 240.
2/d,

B]d. (Everent, J., concurring) .
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any expectation of privacy from the outset, despite his putting
a lock on the locker.”24 Senior Judge Everett noted in
particular that the trial judge and Army Court of Military
Review expressly found that the accused's expectation of
privacy was both subjectively and objectively reasonable.

Asserting that he was “unconvinced that the military judge

was wrong,”” Senior Judge Everett concluded that this
factual finding was binding on the Court of Mxlnary Appea.ls
Accordingly, he concurred only in'the result,.

United States v. Britten demonstrates how trial and
appeliate courts can analyze the same Fourth Amendment
issue in markedly different ways. ‘In light of these differences
in methodologies, trial counsel and defense counsel should
endeavor to develop scarch and scizure issues fully at courts-
martial. When seven ‘judges approach the same issue
differently, counsel should too. Major Borch. * '

Contract Law Note

o May a Government Employee File a Qui Tam Suit?
“Yes,” Says Eleventh Circuit

- Under the False Claxms Act (FCA),% any person?? may file
a civil action .on behalf of the United States against

-individuals or businesses that submit false claims to the

government. These private attorney general suits, called “qui
tam” suits,2 “encourage any individual knowing of fraud to

¥l
L1/ R
2531 U.S.C. §§ 3729-3733 (1988).

1A “person” includes individuals,
Scss. 8, reprinted in 1986 U.S.C.C.AN. 5273.

brmg that information forward."?® As a reward for assisting
the government in its efforts to fight fraud, the filer of a qui
tam :ult-—commonly known as the “relator”—may claim a
share of i any monies the United States recovers as damages
Under certain circumstances, the relator may receive up to
thirty percent of the award.® To date, qui fam actions under
the FCA have arisen almost excluswely ‘from allegamns of
govemment contract fraud. 'These actions, however, may be
brought’ agamst any person Or organization that makes a false
claim of any hnd against the Umted States.3t -’

From the outset, a key i issue in qui tam hr.lgauon has been
whether a government employee may file a qui tam suit.3?
For example if a federal employee, acting within the scope of
his or her employmem, discovers evidence that a government
contractor has engaged in bidrigzging and Mefective pricing,
may the employee use this information to file a qui tam suit?
The Department of Justice (DOJ) argues that qui tam suits are
not available to government employees33 because a
government employee ought not to profit personally from the
information he or she gains in the course of publlc
employment. Several commentators agree.3

That an employee should not use infonnation obtained in
the course of his or her duties to file a qui tam suit—
particularly when the employee’s duties expressly require the
employee . to investigate or to monitor contract
performances—seems axiomatic. The First Circuit followed
this logic in United States ex rel. LeBlanc v. Raytheon Co.%

partnerships, corporations, organizaticns, associations, and polmcnl subdivisions of states. S. Rep. No. 345, 99th Cong 24

BThe term “qui lam"denvesﬁomthehnnphuse qmtampradomuwngequampmu Apsomhacpme uqmtw“(“whobnngsthencnmfonhehngu
well as for himself™).

8. Rep. No. 345, supra note 27, at 2, reprinted in 1986 U.S.C.C.A.N. at 5266-67.

30Under the qui tam provisions of the False Claims Act, a relator may file a civil complaint against the maker of the false claim. See 31 U.S.C. § 3730(b)4X1)
(1988). The complaint is filed under seal in & United States district court. Jd. §§ 3730(b)}(2), 3732(a). Only the DOJ is served; the defendant is not. Id. §
3730(b)X2). The DOJ has 60 daye to decide whether 10 enter the suit on behalf of the United States. Jd If DOJ enters the suil, it has pn'mary responsibility for the
litigation. /d. § 3730(cX1). The relator, however, must receive notice of, and may object to, sny proposed settlement or dismissal of the suit. 7d. § 3730(c)1),(2)-
If the United States does not take over the qui tam sction, the relator may receive up to 30% of the proceeds recovered from the defendant. - /d. § 3730(d)(2). If the
United States intervenes in the suit, the relator receives from 15% to 25% of the recovered monics. /d. § 3730(dX(1). If the action is based primarily on disclosures
of specific information relating to allegations or transactions in a criminal, civil, or administrative hearing, or 8 Government Accounting Office report, hearing,
sudit, or investigation, the court may sward the relator a sum not 10 exceed 10% of the proceeds. /d. The relator also may recover his or her attomeyt’ fees and
other reasonable costs of litigation. /d.

31 For an excellent general discussion of the FCA's qui tam provisions, sec J. Kunich, Qui Tam: White Knight or Trojan Horse?,33 A.F. L. Rev. 31, 40-42 (1990),

32For an excellent general discussion of this and other key qui tam issues, sce K. Brody, Recent Developments in the Area of “Qui Tam”, 37 Fed. B, News & J.
592 (1990); J. Dever, Double Jeapardy, False Claims, and United States v. Halper, 20 Pub. Cont. LJ. 56 (1990).

33 Justice to Seek Legislative Bar on Government Employee Qui Tam Suits, 53 Fed. Cont. Rep. (BNA) 488 (Apr. 9, 1990).

HSee, e.g., P. Hanifin, Qui Tam Suits by Federal Government Employees Based on Government Information, 20 Pub. Cont. L.J. 556 (1991). - Hanifin argucs that
Congress meant to prohibit “parasitical” qus tam suits when it amended the FCA in 1988. See generally id. Accordingly, he asserts that government employees
should be barred from “expropriat[ing] non-public govemmental information for private use and profir™ /4. at 616.

35913 F.2d 17 (1t Cir. 1 990), cert. denied, 111 S. Cr. 1312 (1991).
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The court decided that LeBlanc was barred from filing a qui
tam action because his job as a government employee
expressly required him to uncaver contract fraud.% Recently,
however, another clrcmt court of appeals explicitly rejected
the First Circuit’s reasomng and reached an opposite result.
In United States ex rel. Williams v. NEC Corp.¥ the Eleventh
Circuit decided that the FCA permits government employees
to file qui tam suits, even when an employee acquires the
mformauon that forms the basis of the suit while working for
the government. This case is important for judge advocates
and other military attorneys working in Alabama, Florida, and
Georgia—three states that contain many large military
installations. After Williams, any government employee in
these states may file a qui tam suit based on information
obtained in the course of his or her official duties.
Consequently, any installation contracting officer, contractmg
officer’ s representative, or inspector is a potential qux tam
litigant. Even a contract attorney may qualify as a qui tam
plaintiff,

Williams was an Air Force civilian contract attorney who
uncovered “bidrigging on the part of a corporation seeking
telecommunications contracts with the United States.” He
filed a qui tam complaint in the United States District Court
for the Middle District of Florida.®® The Justice Department
moved to dismiss the complaint, asserting that the FCA
“jurisdictionally bars any suit by a government employee [that
is] based upon information acquired in the course of his [or
her] government employment.”# The district court agreed
and dismissed Williams’ complaint for lack of subject matter
jurisdiction.4!

On appeal, Williams argued that no provision of the FCA
precludes government employees from filing qui tam suits.
The Eleventh Circuit agreed and reversed. In an interesting
opinion, the court carefully examined the language of the
FCA’s qui tam provisions to determine whether the language
of the FCA prohibits a qui tam suit by a government
employee.

"The DOJ argued that 31 U.S.C. § 3730 bars these suits.
That section provides, inter alia, that a court lacks subject .

matter jurisdiction over a qui tam complaint “based upon the
public disclosure of allegations or transactions in a criminal,
civil, or administrative hearmg. in a congressmnal
admlmstrauve, or Govemment Accounting Office report,
hearing, audlt or mvesugauon unless the Attomney General .

. or...an original source of the information” files the smt.42
The J ustice Department claimed that Williams' suit was
barred because it derived from publicly disclosed information
and because Williams was not an “original source” of that
information,

To support this argument, the DOJ asserted that a public
disclosure had occurred when Williams used official
information for purposes outside the scope of his employment.
It reasoned that, when a “government employee uses official
information as a private citizen, he [or she] has disclosed the
information to himself [or herself] so that a ‘public
disclosure’ ™3 has occurred.

The Eleventh Circuit, however, rejected this reasoning,
finding that “it ignore(d] the plain language of section
3730(e)(4)(A)."44 The court concluded that the “list of
methods” of “public disclosure” enumerated in section
3730(e)(4)(A) is both exclusive and exhaustive. Because
Williams® report on the defendant’s bidrigging scheme was
not issued by Congress, an administrative agency, or the
GAO, it was not a “public disclosure” within the meaning of
the Act.4 ‘

The circuit court refused to examine the Justice Depart-
ment’s second argument, that Williams' qui tam suit was
barred because he was not an “original source” of the
information in his complaint. It noted that an original source
inquiry is necessary only after a court determines that a qui
tam suit is based on publicly disclosed mformahon 46

The court also considered the legislative history of the FCA
in reaching its conclusion. It found no clear indication that

- Congress meant to prohibit a qui tam suit by a government

employee. Consequently, the court refused to infer this

. prohibition.

36l.cBlam: worked as a quahty assurance lpecmhst for the Defense Contract Administration Service.

931 F.2d 1493 (11th Cir. 1991).

38]d. at 1494. In pammlar NEC Cotponuon and its wholly owned subsldum:s were budnggmg on Au'Fome ‘contracts in Japan.” Id. lt 1495 n.5.
”Uml.cd States ex rel. Wllhams v.NEC Corp No. 89-209-Civ-Orl- 18 (M.D. Fla, 12 May 1989) (unpub.), rev'd, 931 F.2d 1493 (11th Cu' 199]).

©Williams, 931 F.2d at 1494, -
41Williams, No. 89-209-Civ-Orl-18, slip op. at 1.

231 US.C § 3730(c)4X A) (1988) (emphasis added) The lcgulatwe hmory ‘of the FCA indicates that the pubhc duclosure prohibmon was dengned 10 combat
“parasitical™ suits. In the 1930’s, many plammffs filed “numerous” qui tam suits using “information copied from government files or indictments.” Williams, 931
F.2d at 1497. Congress amended the FCA in 1943 1o stop these “copy cat”™ suits. - See id.; see also 31 U.S.C. § 232(c) (Supp I 1943) (repealed 1982); United
States ex. rel. Wisconsin v. Dean, 729 F.2d 1100, 1104 (lth er 1984). 'I'hc key issuc before the Elevemh Clrcun in Wnlham.\' was whether the 1986 FCA

amendments continued this legislative intent.
3Williams, 931 F.2d at 1499.

“r ‘

451d.

45/d. at 1500.
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What is particularly intéresting about Williams is the
court’s evaluations of several public policy arguments
advanced by the DOJ. First, the Eleventh Circuit rejected the
DOQJ’s argument that Williams® qui tam suit was barred
because he had “used official time and government
resources™7 to investigate the bidrigging. Although the court
initially noted that Williams maintained that he had performed
his investigations during “non-work hours,” it ultimately
dismissed these considerations as irrelevant, stating that the
FCA clearly does not prohibit the “use of information
obtained and developed in the course of government employ-
ment.”48 Second, the court rejected the DOJ’s argument that
to allow Williams® qui tam suit would interfere with ongoing
government fraud investigations and would encourage
government employees to race the government to the
courthouse to file qui tam suits. Again, the court rejected
these arguments, finding that the plain language of the statute
and its legislative history did not support the DOJ’s position.
The Eleventh Circuit seemed sympathetic to the
Government's argument that allowing government employees
to file qui tam actions would make the administration of g
tam litigation more difficult. The court, however, determined
that it was “charged only with interpreting the statute . . . and
not with amending it to eliminate administrative
difficulties.™? ' Accordingly, the court reversed the district
court, remanding Williams® qui tam suit “for proceedings
consistent with this opinion,”30

Government attorneys may find several other aspects of
Williams interesting. First, the decision probably will be
followed in the Fifth Circuit—Louisiana and Texas—because
the Senior Circuit Judge for that circuit sat by designation in
the Williams case and therefore is intimately familiar with the
reasoning of the decision. In light of this familiarity and of
the close historical relationship between the Fifth and
Eleventh Circuit Courts of Appeal,5! arguments similar to
those that Williams presented on appeal very well could
prevail in a qui tam action in the Fifth Circuit.

Second, the Supreme Court will not likely consider the
issue in Williams in the near future. The Court signaled its
unwillingness to address the question when it recently denied
certiorari in LeBlanc. Although the Supreme Court’s decision

471d. a1 1495 0.5, 1503,
“pd, |
491d, a1 1504,

S0/,

to deny review in that case initially may have appeared
favorable to the DOJ, the Court’s refusal to determine
conclusively who may qualify as a qui tam relator has left the
other ten circuits free to reach their own conclusions on this
issue. The immediate results may be seen in the new rule in
Williams in the Eleventh Circuit, and in a similar holding in
the Ninth Circuit. In United States ex rel. Hagood v. Sonoma
County Water Agency5? the Ninth Circuit allowed a qui tam
suit by a lawyer who based his suit on information he obtained
while working for the Army Corps of Engineers. As in
Williams, the Ninth Circuit refused to find that any “public
disclosure” occurred. 'Absent evidence of public disclosure,
the Ninth Circuit would not consider whether Hagood was an
“original source.”

The impact of Williams and Hagood, may be short-lived.
The Justice Department presently is seeking an amendment to
the FCA to override the results in these cases. Apparently, the
DOJ’s position has attracted strong support in Congress.s3
Nevertheless, unless Congress amends the FCA, Williams and
Hagood will permit a government employee to file a qui tam
suit against any person making a false claim against the
United States within the jurisdictional limits of the Eleventh
or Ninth Circuits. Major Borch and Major Cameron,

International Law Note

Center for Law and Military Operations:
an Update

Request for Submissions

The Center for Law and Military Operations (CLAMO),
located at the Judge Advocate General's School, U.S. Army
(TJAGSA), is seeking contributions from attorneys in the field
on legal issues associated with all categories of operational
law (OPLAW). All judge advocates are encouraged to submit
contributions to be considered for publication in either The
Army Lawyer or the Military Law Review. In particular,
individuals who participated in the recent Gulf War are urged
to submit contributions or to recommend issues that are worth
pursuing.

51The Fifth Circuit was divided in 1980, and & new circuit, the Eleventh Circuit, was created. Decisions rendered by the Fifth Circuit before its division are binding
in the Eleventh Circuit. See Bonner v. City of Prichard, 661 F.2d 1206, 1207 (11th Cir. 1981) (en banc).

32929 F. 2d 1416 (9th Cir. 1991).

33 Justice to Seek Legislative Bar on Government Employee Qui Tam Suits, 56 Fed. Cont. Rep. (BNA) 267 (Aug. 19, 1991).  Congressional support for the DOJ
apparently reflects a perception that a govemnment employee should not get “a windfall for merely doing his {or her] job." The facts underying the Williams -
litigation may accentuste this perception. As one commentator pointed out, when the Justice Department eventually “negotisted a $34 million dollar [sic]
settlernent with the contractor, . . . the relator [Williams] . . [nood]mgumuptoSOpereunofmn settlement™ /d. The DOJ essentially complained that “[ijna
case where there is no aﬂeganon of any coverup and the government was pumnng the very activity that Williams sought to free ride on, Williams [was seeking] &
windfall for merely doing his job.” Id.
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Submissions may be of any length.. They may comment on
use of force issues, ongoing bilateral or multilateral nego-
tiations, civil affairs, intelligence oversnght. security assis-
tance, exercise-unique legal issues, rules of engagement,
terrorism, arms control, low-intensity conflict, or other topical
issues that are worth highlighting. The faculty of the
International Law Division, TIAGSA, is available to assist in
the editing process. Submissions should be sent to the
following address: | o

The Center For Law and Military Operations -
LTC H. Wayne Elliott
. International Law Division
Judge Advocate General’s School
Charlottesville, VA 22903-1781

" Goal and Functions of CLAMO

. The Center for Law and Military. Opei‘ationé was estab-

lished by then-Secretary of the Army John O. Marsh, Jr., in
December 1988. The Center’s goal is to examine current and
potential legal issues attendant to military operations through
the use of symposia, the publication of professional papers,
and the creation of a joint-service OPLAW library.

A working definition of operational law reveals the
extraordinary breadth of an OPLAW attorney’s duties.
Operational law includes all of “[t]hat body of -law, both
domestic and international, [that] impact[s] specifically upon
legal issues associated with the planning for, and deployment
of, United States forces overseas in both peacetime and
combat environments.” The Center helps judge advocates
by identifying, dlscussmg, and implementing legal doctrines
essential to evolving missions in lhe field.

Attorneys involved in OPLAW in both peace and war
realize the critical need to disseminate lessons learned. Judge
advocates who have faced and dealt with various OPLAW
issues unquestionably must make their knowledge available to
the entire Regiment. Lieutenant Colonel Elliot.

Legal Assistance Items

The following notes have been prepared to advise legal
assistance attorneys of current developments in the law and in

legal assistance program policies. They also can be adapted

for use as locally published preventive law articles to alert

soldiers and their families about legal problems and changes
in the law. We welcome articles and notes for inclusion in
this portion of The Army Lawyer. Send submissions to The
Judge Advocate General’s School, ATTN: JAGﬁ-ADA-LA.
Charlottesvdle, VA 22903 1781.

-~ New Desxgnatlon Procedures for Special Legal
‘ Assistance Attorneys (SLAAs)

The Chlef Army Legal Assistance, recently announced
new designation procedures for special legal assistance
attorneys. The text of the February message appears in this
edition of The Army Lawyer in Guard and Reserve Affairs
Items, infra page 82.

. Tax Notes
The Armed Forces Tax Council

" The Department of Defense (DOD) created the Armed
Forces Tax Council (AFTC) on 1 December 1988.55 The
AFTC is comprised of three members and one chair,5 who
represent the Army, Navy, Air Force, and Marine Corps. The
council coordinates current and proposed DOD publications
and requests comments on tax proposals and rulings on tax
questions from the Treasury Department, the Intemal Revenue
Service (IRS), and state tax authorities. It also makes
legislative proposals affecting the federal and state tax
obligations of service members and the military departments,
requests interpretations of tax laws, and prov1des advice on
tax matters to service members. .

The AFTC currently is involved in several federal, state,
and local legislative tax proposals. These proposals include:

e Amending Internal Revenue Code (LR.C) '~
§ 217 to permit service members to claim
“above the line” deductmns for movmg
expenses. 5 -

. Amending I.'R.C. § 32 to extend earned
income credit to military families overseas,
to clarify nontaxable earned income, and to
incorporate into the statute several adminis-
trative improvements—such as listing a
service member’s significant, nontaxable
earned income on his or her Form W-2.58

S4Intemational Law Division, The Judge Advocate General's School, ADI-22, The Operational Law Handbook, &t 1-1 (Feb, 1989).

33See Dep't of Defense Directive 5124.3, Armed Forces Tax Council (Dec. 1, 1988).

56 Pursuant to DOD Directive 5124.3, the Assistant Secretary of Defense (Force Management md Persamel) dengn.ntes the AFTC ehm fd. The carrent chnumm
is Commander Patrick Kusiak. The service secretaries each designate one member Id. ‘ :

57 At present, military movmg expenses mast be uemmed on Schedule A to Form 1040.. See ]_R.C § 217 (1988).
$8This income inchudes basic allowance for quarters and basic allowanee for subsistence. See id. § 134.
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» Extending to eight years the period in which
a service member can claim the benefits of
LR.C. § 1034 for replacement of a princi-
ple residence when the service member

. must ocCcupy government quarters mcrdent
to his or her military service.

- » Providing favorable tax mﬁnem to service
- members who receive Housing Assistance
Program benefits because of base closures.

» Allowing rollovers of voluntary separation
incentives and special separation benefits
into indiv_idual retirement accounts (IRAs).

e Increasing an officer’s combat zone
exclusion from $500 to $2000 for each"
month an officer serves in a combat zone. 60

e Clarifying Puerto Rico income tax .
requirements for soldiers domiciled in
Puerto Rico.

» Opposing California’s recent attempts to
expand its definition of residence to include

- many service members who are stationed in
California or are assigned to units based
there, but who claim domi-ciles in other

Legal assistance attorneys (LAAs) should note that the
DOD General Counsel recently issued a memorandum
requiring DOD attorneys to obtain approval from the DOD
Office of General Counsel, and from the general counsel of
their military departments, before requesting rulings or
opinions on matters of general military applicability from
agencies outside the DOD.S! Army attomneys should send
requests concerning tax matters to the AFTC, through the

Office of the Judge Advocate General (DAJA-LA)
Lieutenant Colonel Forrester 62 -

Change in Federal Income Tax Withholding Rates

The IRS recently announceds? that it will apply new wage
withholding tables to salariés paid on or after 1 March 1992.
In general, the new rates reduce the Federal income taxes
withheld from wages paid to low- and middle-income
employees and retirees. The IRS Notice indicates that an
employee from whom taxes are withheld at the married rate
may see the withholding from his or her salary reduced by as
much as $345 per year. The amount wrthheld from a married
couple when both spouses work could drop by as much as
$690. An employee whose taxes are withheld at the single
rate will see a smaller adjustment, but his or her withholding
still may decrease by as much as $172 armually64 The same
thhholdmg reductions will apply to retxrees whose federal
income taxes are withheld from periodic payments from
pensions, IRAs, or annumes ‘5

An employee who does not want to take advamage of the
lower withholding rates must ask his or her employer to
withhold additional amounts. The employee may do so by
filing a new Form W—4 The IRS Nouce explains:

Employees withheld at the married rate
should divide $345 by the total number of
‘pay periods in the year and [should] enter
that amount (plus any additional
withholding already requested) on Line 6 of
Form W-4. Employees withheld at the
single rate should divide $172 by the total
number of pay periods in the year and

_ [should] enter that amount (plus any

" additional withholding already requested)
on Line 6 of Form W-4.66

The IRS advises taxpayers who have questions about the
new withholding tables, or about completing new Forms W4,
to call (800) 829-1040 for assistance. Employees who desire

39Provisions of section 1034 of tbe Internsal Revenne Code permit a taxpayer to offset the gain from the sale of a principle residence against the cost of purchasing a
pew home if he or she purchases the new residence within two years of selling the old residence. See id. § 1034(s). Section 1034 currently suspends this two-year

hmm;mdrmngmynmelhn[dw]uxpayer . serves on extended active duty with the Armed Forces , . . afterthe . . . sale of the old residence . .
. [more than) 4 years [beyond] .. lheuleoflheoldrendcnm Id.51034(h)

any.. . so suspended shall not ext